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U.s.

Next we will hear from Gretchen Shappert, who is the U.S. At-
torney and I believe appearing on behalf of the U.S. Justice De-

ATTORNEY, WESTERN DISTRICT OF NORTH CAROLINA, U.S.

DEPARTMENT OF JUSTICE

Ms. SHAPPERT. I am, thank you. I want to thank you, Mr. Chair-
man and Madam Vice Chair. I want to also thank the Committee

The CHAIRMAN. Mr. Garcia, thank you very much. Thank you for
partment.

your leadership, and we appreciate your being here today.
STATEMENT OF HON. GRETCHEN C. F. SHAPPERT,
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and Senator Burr for his kind remarks. I also wanted to thank
President Garcia for acknowledging the death of a law enforcement
officer from the Eastern Band of Cherokee Indians, who was
gunned down in his service and duty. It reminds all of us of just
how serious our obligations are to law enforcement.

So it is a privilege to be with you today.

I am the U.S. Attorney from the Western District of North Caro-
lina. I am also Chair of the Native American Issues Subcommittee
of the Department of Justice. I serve on the Attorney General’s ad-
visory Committee in that capacity.

I have worked hard in my own district and with colleagues
across the Country to provide effective law enforcement in Indian
Country. In my district, we have had the opportunity to work with
the Eastern Band of Cherokee Indians, the largest federally-recog-
nized tribe in the eastern half of the United States, with a mem-
bership of over 13,000. We have established a close working rela-
tionship in my office with the Eastern Band of Cherokee Indians,
and together with the FBI, National Park Service, the Bureau of
Indian Affairs and the Cherokee Indian Police Department, we
have worked hard in Indian Country to combat particularly violent
crime.

My experience as Chair of the Native American Issues Sub-
committee has also helped me in my work in my district, and to
work with my colleagues in our capacity as Federal law enforce-
ment to develop policies in Indian Country.

In an effort to ensure more effective coordination and commu-
nication, especially in the upcoming transition period, the Depart-
ment’s tribal liaisons, U.S. Attorneys and representatives of the
Department of Justice met earlier this month in Rapid City, South
Dakota, with representatives of the nine tribes in South Dakota to
discuss problems in Indian Country. As you are aware, the tribal
liaisons, the Assistant U.S. Attorneys who work in Indian Country,
have the key responsibility to identify and respond to the needs of
the distinct tribes in their districts.

In our meeting, we had a chance to engage in a listening session
and hear from representatives of the tribes in order to improve our
meeting of our responsibilities in Indian Country.

While the Department does not comment on proposed legislation,
I would, however, like to highlight a few areas of concern that we
have with the proposed draft legislation. The Department is com-
mitted to improving Indian Country crime data. However, we op-
pose the concept of requiring the publication and disclosure of dec-
lination reports. While significant Indian Country cases are pri-
marily handled in the Federal courts, caution should be used when
comparing Indian Country statistics to other Federal statistics. As
was emphasized by my colleague, United States Attorney Diane
Humetewa, when she addressed this Committee, declination does
not necessarily mean that a case will not be prosecuted. Declina-
tion may mean that the case is actually reassigned to another ju-
risdiction or another forum, that there will be additional work-up
in that prosecution, or that perhaps a crime has not been com-
mitted.

By requiring United States Attorney offices and other investiga-
tive agencies to prepare a detailed written report that contains in-
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formation about an investigation that was either declined or termi-
nated, the legislation would create potentially discoverable mate-
rial outlining weaknesses in a subsequent criminal case.

The Department also opposes the establishment of an office of In-
dian crime in the Criminal Division of the Department of Justice.
While the Department recognizes and appreciates concerns about
the prosecution of crimes in Indian Country, our concern is that the
formation of another unit in the Criminal Division will remove crit-
ical resources from Indian Country and locate them in Washington,
D.C., when in fact they are needed to prosecute crimes in Indian
Country. We are concerned that that will create a significant gap
in experience in our prosecution of crime in Indian Country.

We also are concerned about permitting tribal courts to direct of-
fenders into the Bureau of Prisons for serving of their sentences,
as opposed to in detention facilities run by the BIA.

For purposes of maintaining family ties and to effect an optimal
re-entry back into the community after release, the Department of
Justice believes that the incarceration of tribal court offenders is
best handled by local jurisdictions and BIA. The Bureau of Prisons
attempts to designate an inmate to the appropriate security level
within 500 miles of their home. However, due to over-crowding and
population pressures, many individuals are located in facilities far
from where they live. This will reduce their ability to maintain
close ties with their communities and will limit the number of vis-
its by family and friends when they are housed in a Bureau of Pris-
ons facility.

Mr. Chairman, Madam Vice Chairman and members of the Com-
mittee, while the Department does, as I indicated, not comment on
legislation, I will be happy at the appropriate time to try to answer
any of your questions. Thank you very much.

[The prepared statement of Ms. Shappert follows:]

PREPARED STATEMENT OF HON. GRETCHEN C. F. SHAPPERT, U.S. ATTORNEY,
WESTERN DISTRICT OF NORTH CAROLINA, U.S. DEPARTMENT OF JUSTICE

Mr. Chairman, Madame Vice-Chair and members of the Committee:

My name is Gretchen Shappert. I am the United States Attorney for the Western
District of North Carolina, and the chair of the Native American Issues Sub-
committee of the Attorney General Advisory Council. My fellow U.S. Attorneys and
the Department of Justice (“the Department”) as a whole share the Committee’s
goal of improving law enforcement in Indian Country. We appreciate your high-
lighting this important issue and I thank you for the opportunity to testify today.
We look forward to working with the Committee to achieve this goal.

I have worked hard in my own district and with colleagues across the country to
provide effective law enforcement in Indian Country. In my district, I have had the
opportunity to work closely with the Eastern Band of Cherokees, an Indian tribe
numbering over 13,000. We have established a close working relationship, and I am
proud of what we have accomplished together. For example, my office has seen a
number of criminal defendants sentenced in federal court for crimes committed in
Indian Country, including several serious domestic violence cases. This was the re-
sult of the excellent work of federal law enforcement agencies, including the Federal
Bureau of Investigation (FBI) and the National Park Service, and our partners in
the Cherokee Indian Police Department. Because of this cooperation, we were able
to investigate and to successfully prosecute these federal offenses which occurred in
Indian Country.

That experience has benefited my service as Chair of the Native American Issues
Subcommittee (NAIS), the oldest subcommittee of the Attorney General’s Advisory
Committee (AGAC). The NAIS consists of U.S. Attorneys from across the United
States who have significant amounts of Indian Country in their districts. The pur-
pose of this body is to develop policies for consideration and approval by the Attor-
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ney General pertaining to the establishment and development of effective law en-
forcement in Indian Country.

In an effort to ensure more effective coordination and communication, especially
in the upcoming transition period, the Department’s tribal liaisons and NAIS met
jointly in Rapid City, South Dakota earlier this month. As the Committee knows,
tribal liaisons are the Assistant United States Attorneys (“AUSAs”) who are respon-
sible for coordinating Indian Country relations and prosecutions. The tribal liaisons
work diligently to identify and respond to the needs of the distinct tribes within
their districts. Our meeting included a visit to the Pine Ridge reservation where the
NAIS, tribal liaisons, tribal leaders and law enforcement officers were able to dis-
cuss some of the important matters affecting that particular tribe, including the
need for additional law enforcement resources and the importance of community in-
volvement in solving the difficult social issues that often accompany criminal activ-
ity. I also have participated in numerous national and regional tribal conventions,
training sessions, symposiums and events. At those meetings, I have regularly pro-
vided my direct phone number for those who need assistance with an issue affecting
Indian Country.

In addition to my own work, let me describe the overall successes of my colleagues
in the U.S. Attorney community and the Department generally. The Department’s
dedicated public servants are successfully prosecuting cases in Indian Country. Ap-
proximately 25 percent of all violent crimes investigated by U.S. Attorneys nation-
ally occur in Indian Country. In addition, in Fiscal Year (FY) 2006 the Department’s
efforts in Indian Country have been above average across the board. For example,
in FY 2006, the Department filed 606 cases against 688 defendants in Indian Coun-
try, which is nearly 5 percent higher than the average since 1994 of 580 cases
against 643 defendants per year. In FY 2006, 82 cases went to trial, 13.8 percent
more than the average of 72 cases each year since 1994. The conviction rate for In-
dian Country prosecutions in FY 2006 was 89.4 percent, slightly higher than the
86.2 percent average since 1994. Eighty percent of those guilty of violent crime in
Indian Country were sentenced to prison in that year. The number of defendants
convicted of violent crimes receiving sentences greater than 61 months has also in-
creased from 31 percent on average to 36 percent in FY 2006.

The FBI also plays a significant role in Indian Country. Even with the heightened
demands on the FBI from terrorism investigations, Indian Country law enforcement
remains important to the FBI. The FBI has increased the number of agents working
Indian Country cases by 7 percent since 2001.

Most recently, the FBI has initiated a Joint Indian Country Training Initiative
with the BIA to sponsor and promote training activities pertaining to drug traf-
ficking. In FY 2007, the FBI provided more than 30 training conferences for local,
tribal, and federal investigators regarding gang assessment, crime scene processing,
child abuse investigations, forensic interviewing of children, homicide investigations,
interviewing and interrogation, officer safety and survival, crisis negotiation, and In-
dian gaming. Furthermore, the FBI's Office for Victim Assistance dedicates 31 Vic-
tim Specialists to Indian country, representing approximately one third of the entire
FBI Victim Specialist workforce.

Also, the FBI recently deployed the Law Enforcement National Data Exchange
initiative (N-DEx) system with participation from tribal governments. N-DEx is a
criminal justice information sharing system that will provide nationwide
connectivity to disparate local, state, tribal, and federal systems for the exchange
of information. The N-DEx system will provide law enforcement agencies with a
powerful new investigative tool to search, link, analyze and share criminal justice
information such as, incident/case reports, incarceration data, and parole/probation
data on a national basis to a degree never before possible. The vision of the Law
Enforcement N-DEx is to share complete, accurate, timely and useful criminal jus-
tice information across jurisdictional boundaries and to provide new investigative
tools that enhance the Nation’s ability to fight crime and terrorism. The Oneida Na-
tion police department is the first tribal law enforcement agency (LEA) to partici-
pate in the N-DEx project. Currently, the Oneida Nation police department contrib-
utes data by manually entering incident information in the N-DEx system. The N—
DEx Program office is developing relationships with other tribal agencies to submit
data to the N-DEx system. Toward that end, the office has met with various tribal
LEAs, including Paiute, Mashantucket Pequot, Mohegan, Eastern Band of Cher-
okee, and Navajo Tribes. The N-DEx Program office is dedicated to creating a rela-
tionship with Tribal LEAs to assist in the defense against crime and terrorism.

My colleagues at the Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF)
have also been committed to reducing violence in Indian Country. ATF has assisted
Tribal Governments in combating firearms and gang violence through the Project
Safe Neighborhoods (PSN) initiative. Through the creation of grassroots partner-
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ships in those tribal communities where gun crime has been identified as a problem,
ATF vigorously enforces existing firearms laws to prevent the violent criminal mis-
use of firearms. ATF has entered into Memorandums of Understanding (MOUs)
with several tribes in order to increase cooperation with local tribal law enforcement
and address the problem of gun violence in tribal areas. ATF also works closely with
tribes in providing training and instruction on firearms and gang related issues.
This training includes information on domestic violence and its impact on firearms
possession.

Furthermore, the Drug Enforcement Administration (DEA) actively investigates
significant Drug Trafficking Organizations (DTO) operating in, and within proximity
to Indian Country. One of the investigative techniques DEA employs on reservations
is wire intercepts. A dramatic example of the success resulting from this method oc-
curred on the Wind River Reservation in Wyoming. The Wind River Reservation
covers an area of over 3,500 square miles, only slightly smaller than the state of
Connecticut. Wyoming law enforcement did not have the authority to conduct inves-
tigations on the reservation and Bureau of Indian Affairs investigators had no juris-
diction beyond the reservation’s boundaries. DEA was able to bridge this gap work-
ing with both of these law enforcement organizations, using wire intercepts to inves-
tigate methamphetamine trafficking onto the reservation. The investigation uncov-
ered an organization with international ties responsible for trafficking over 100
pounds of methamphetamine to Indians at Wind River. The case resulted in eight
indictments and extended to multiple judicial districts. This investigation is just an
example of the successful cooperation of tribal, state, and federal law enforcement
to improve safety and security in Indian Country.

In addition, as part of the effort to strengthen the tribal response to crime in In-
dian Country, our Office of Justice Programs (OJP) spearheaded Interdepartmental
Tribal Consultation, Training and Technical Assistance Sessions held in FY 2007
and FY 2008. OJP’s next session will begin on August 18 in Billings, Montana. An-
other example is the work of OJP’s National Institute of Justice, which, in response
to Congressional direction, is developing a program of research on violence against
American Indian and Alaska Native (AIAN) women.

Finally, the Deputy Attorney General recently established and convened the Advi-
sory Council on Tribal Justice Issues within the Department to periodically review
and discuss issues and major actions affecting the Department’s work in Indian
country. The goal of the Council is to coordinate the actions of the many components
at the Department involved in the issues and activities impacting Indian country.
The Council will provide a forum for these components to consider avenues and
share ideas that would strengthen the Department’s dialogue with tribal govern-
ments about law enforcement and policy issues affecting Indian country.

Now, let me turn to some areas of interest to the Committee. We join the Commit-
tee’s efforts to strengthen the important relationship between the United States and
those living in Indian Country. Federal law enforcement officers share a great re-
sponsibility with state and tribal law enforcement officers in responding to crimes
in Indian Country. The Department shares the Committee’s desire to increase law
enforcement accountability in Indian Country through improved data collection and
by leveraging tribal resources. The Department supports the effort to clarify the law
with respect to tribal Special Assistant U.S. Attorneys. Additionally, we believe that
it is important to ensure that there is a coordinated Department response to law
enforcement needs in Indian Country. The Department is also committed to helping
increase cooperation between tribal, state and local governments through our cross-
deputization program and the re-authorization of various grant programs. Finally,
we also share the Committee’s desire to strengthen the tribal response to crime in
Indian Country through training, additional resources and improved access to infor-
mation.

While the Department does not comment on proposed legislation, I would, how-
ever, like to highlight a few general areas of concern for the Department.

Declination Reports

The Department is committed to improving Indian Country crime data; however,
we oppose the concept of requiring the publication and disclosure of declination re-
ports. While significant Indian Country cases are primarily handled in federal
courts, caution should be used when comparing Indian Country statistics to other
federal statistics. As was emphasized by my colleague, U.S. Attorney Diane
Humetewa, previously before this Committee, declination rates do not show the full
picture of the Department’s actions in a given case. Indeed, “declination” does not
necessarily mean that the case will not be prosecuted. “Declination” may mean that
the case will be prosecuted in a different forum, that additional work-up is needed
or that no crime was committed. By requiring U.S. Attorney’s Offices and other in-
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vestigative agencies to prepare a detailed written report that contains information
about why an investigation was either declined or terminated, the legislation would
create potentially discoverable material outlining weaknesses in any subsequent
criminal case.

Furthermore, there is a significant difference in the type of cases that are often
found in Indian Country. Indian Country cases often include reactive cases, such as
assaults, robberies or homicides. In many instances, because of the unique nature
of Indian Country, victims and witnesses may not be willing or able to come forth
to testify against a defendant. Also, much time may pass before a victim comes
forth, making the gathering of evidence more difficult than in a typical case. In con-
trast to those reactive cases, which often rely on the cooperation of lay witnesses,
the typical federal case involves a proactive investigation by law enforcement per-
sonnel that may take months or years to complete and which will include wiretaps,
document collection, and extensive grand jury proceedings. The typical federal case
is therefore far less likely to be declined or fail to meet the very high burdens placed
on the prosecution in a criminal case.

Establishment of an Office of Indian Crime in the Criminal Division at the
Department of Justice

The Department strongly opposes the concept of establishing an Office of Indian
Crime in the Criminal Division at the Department of Justice. While the Department
understands and appreciates the concerns related to the prosecution of crimes in In-
dian Country, creating an office within the Criminal Division could have the prac-
tical effect of inhibiting the Department’s efforts to combat violent crime. Foremost,
creation of an Indian Crime office in the Criminal Division would take valued crimi-
nal justice experts away from the field. Currently, the Department’s most experi-
enced professionals on Indian issues serve in Indian Country, where their expertise
has the greatest impact. Staffing an office centralized in Washington, D.C. would
necessarily precipitate transferring many of these experts out of Indian Country, re-
sulting in a significant gap of experience in the field.

Within the Criminal Division, specific criminal matters are handled by attorneys
with experience in that subject matter. For example, gaming matters related to In-
dian Country are handled by our Organized Crime and Racketeering Section
(OCRS), matters involving child pornography on Indian Country are handled by the
Child Exploitation and Obscenity Section (CEOS), and matters involving violent
crime on Indian Country are handed by the Gang Squad (GS). The proposed office
would risk removing attorneys from their subject matter expertise and have the un-
intended effect of hampering the Criminal Division’s efforts to support the prosecu-
tion of crimes in Indian Country.

The Office of Tribal Justice and Tribal Liaisons

The Office of Tribal Justice (OTJ) has been effectively serving Indian Country for
many years. OTJ was established to provide a single point of contact within the De-
partment of Justice for meeting the broad and complex Department responsibilities
related to Indian tribes. The Office facilitates coordination between Departmental
components working on Indian issues, and provides a permanent channel of commu-
nication for Indian tribal governments with the Department of Justice. The Depart-
ment believes that the Attorney General is in the best position to evaluate and ad-
just the staffing and roles of those offices internally, as needed to maintain the ap-
propriate allocation of resources, so the general proposal to elevate OTJ within the
Department is unnecessary.

Along the same lines, the Department strongly opposes the codification of the trib-
al liaison’s responsibilities. As noted above, the Department fully recognizes the im-
portance of tribal liaisons and currently has 44 tribal liaisons in districts with some
Indian Country within their jurisdiction. Tribal liaisons have been effectively serv-
ing U.S. Attorney’s Offices since that program began in 1995. Each tribal liaison is
an expert in Indian Country crimes, but each U.S. Attorney’s Office handles varying
types of crimes and in differing numbers. For example, in districts where white col-
lar crimes such as embezzlement and fraud are more prevalent the tribal liaison
may focus on the Indian gaming industry. Other districts have more cases and mat-
ters dealing with violent crime. This diversity would make the suggested codifica-
tion of the duties of tribal liaisons difficult and it would greatly reduce the discre-
tion of each U.S. Attorney’s Office to ably serve the Indian community in their dis-
trict. The Department believes that each individual district is in the best position
to evaluate the nature and volume of crimes within the district and to appropriately
allocate resources. It is essential that U.S. Attorneys maintain this discretion in tai-
loring the role and scope of the tribal liaison program in their districts.
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Expanding Tribal Court Sentencing Authority and BIA Arrest Authority

The Department strongly opposes the concept of permitting tribal courts to direct
offenders convicted by tribal courts to serve their sentences in federal prisons. The
Bureau of Prisons (BOP) is responsible for the incarceration of inmates who have
been sentenced to imprisonment for federal crimes. Based on continuing federal law
enforcement efforts and limited resources for construction of new institutions, fed-
eral prisons continue to be very crowded. System-wide, BOP is operating at 37 per-
cent above its capacity, and it does not expect crowding to decrease substantially
in the next few years. Crowding is especially significant at high-security institutions
(operating at 50 percent above capacity) and medium-security institutions (operating
at 47 percent above capacity), where the majority of violent offenders are confined.

For purposes of maintaining family ties and to effect an optimal reentry back into
the community after release, the Department believes that the incarceration of trib-
al court offenders is best handled by local jurisdictions and BIA. The BOP attempts
to designate an inmate to the appropriate security level institution that is within
500 miles of his or her release residence. Nevertheless, due to the location of BOP
institutions and population pressures, this is not always possible; and many inmates
are much further than 500 miles from their homes and families. BOP policy re-
quires that inmates remain at an institution for at least 18 months with clear con-
duct before consideration of a transfer closer to their release residence. In all likeli-
hood, if transferred to BOP facilities, tribal court offenders with short sentences
would remain at their designated BOP institution for their entire sentence. Visits
by family and friends to these tribal offenders would be severely restricted due to
the great distance between the BOP institution and their home, and these tribal of-
fenders would not be afforded the opportunity to participate in tribal reentry pro-
grams currently operating near the reservation out of the tribal jails.

The proposals to expand tribal court sentencing authority to up to three years of
imprisonment and to permit BIA law enforcement officers to make arrests for any
misdemeanor crimes are significant changes in the current legal and law enforce-
ment framework. While recognizing the purpose behind these proposals, as a former
defense attorney, I am concerned about the impact of these provisions on defend-
ants’ constitutional rights and legal protections. It would be quite unusual, for ex-
ample, for law enforcement officers to have blanket arrest authority for mis-
demeanors not committed in the officer’s presence. The Department has had insuffi-
c}ilent time to evaluate these proposals, but we will thoroughly and careful examine
them.

Conclusion

Mr. Chairman, Madame Vice Chair, this concludes my statement. While the De-
partment does not comment on proposed legislation, I will be happy to attempt to
answer any questions you may have.

The CHAIRMAN. Thank you very much, Ms. Shappert. We appre-
ciate your being here.

Next we will hear from Kelly Stoner, and Ms. Stoner, thank you
very much for being with us as well.

STATEMENT OF KELLY GAINES STONER, DIRECTOR, NATIVE
AMERICAN LEGAL RESOURCE CENTER AND CLINICAL
PROGRAMS, OKLAHOMA CITY UNIVERSITY SCHOOL OF LAW

Ms. STONER. Good morning, Mr. Chairman, Madam Vice Chair
and members of the Committee. I am Kelly Stoner, and I would
like to thank the Committee for inviting me to participate in to-
day’s hearing.

It is an honor to work with you all on this important issue. The
Committee should be congratulated on their work regarding the
proposed legislation and for taking the time and making the effort
to seek meaningful input from tribal nations who, after all, have
the ultimate interest in this issue.

As the Director of the Native American Legal Resource Center
and Clinical Programs at Oklahoma City University School of Law,
I have gained experience working with tribes in Oklahoma and
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throughout the region on criminal and civil jurisdictional issues in
Indian Country. Prior to joining the faculty at Oklahoma City Uni-
versity, I served as the tribal prosecutor for the Spirit Lake Nation
in Fort Totten, North Dakota, for over eight years. In all, I have
been practicing law in Indian Country for nearly 20 years. I teach
classes and lecture nationally on these topics.

Successful implementation of this proposal will depend upon
three key issues which directly are tied to a showing of respect for
the sovereign rights of tribal governments. First, a government to
government approach must be utilized when dealing with Indian
nations. A government to government approach ensures the proper
deference for both sovereigns and maintains a focus on the thread
of commonality that is important to both sovereignties, here, victim
safety and criminal accountability.

Second, continued consultation with tribal leaders, tribal officials
and tribal communities is critical. Engaging in meaningful tribal
consultation and obtaining tribal input during the process will fa-
cilitate the implementation of these proposed measures.

Third, and not least by any means is funding. Funding should be
included in each section of the proposal. As this Committee is well
aware, each tribe is unique with respect to custom and tradition,
as well as tribal resources that are available.

The topic I would like to focus on today for my oral presentation
is Federal accountability. As I stated earlier, I was a prosecutor at
Spirit Lake for several years. I referred personally some severe
child abuse and child sexual abuse to the United States Attorney.
Many times I didn’t know what happened to those referrals. Some-
times, a year or so later, I would get a denial letter. In that year’s
time, evidence grew cold, witnesses moved out of the jurisdiction
and there was a high rate of turnover in tribal law enforcement.
I prosecuted some of these cases in tribal court, but IGRA severely
limited the sentencing power of the tribal court.

Federal investigators and prosecutors need to be held account-
able through an annual reporting process as set forth in this pro-
posal. If the Department of Justice feels that reporting is too cum-
bersome or violates certain confidentiality statutes, perhaps a gov-
ernment to government consultation with tribes in the way of a
scorecard or, if you will, a report card, that allows tribes to give
meaningful input with respect to the tribes’ opinion as to the effec-
tiveness of the United States Attorneys’ efforts in their areas. In
my opinion, in Indian Country, there is an extremely high Federal
declination rate, with no explanation provided to tribes. I never re-
ceived a file with any information when I received a declination let-
ter. And there is no accountability.

In the case of Federal declinations involving a Native American
victim and a non-Indian accused, no other population in the United
States is told that no criminal justice consequences will be imposed
on the non-Indian rapist, child molesters and murderers. These
perpetrators continue to walk free in tribal communities. And these
non-Indian perpetrators are free to re-offend and actually do re-of-
fend, because they know that nothing will happen to them.

Tribes have the right to know why or how these declination deci-
sions were made. I agree with the Chairman from Standing Rock,
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the tribes have the right and should receive the entire file when
a declination is made.

I just recently facilitated two national roundtables funded by the
Office of Violence Against Women. The topic that was of focus was
domestic violence in Indian Country. These roundtables came about
because Native people have to find some way to hold non-Indian
abusers accountable for their actions in Indian Country.

I would like to thank you for inviting me to testify, and I am
happy to answer any questions the Committee might have.

[The prepared statement of Ms. Stoner follows:]

PREPARED STATEMENT OF KELLY GAINES STONER, DIRECTOR, NATIVE AMERICAN
LEGAL RESOURCE CENTER AND CLINICAL PROGRAMS, OKLAHOMA CITY UNIVERSITY
SCHOOL OF LAW

Introduction

Good morning, Mr. Chairman, Madam Vice Chair, and members of the Com-
mittee. I am Kelly Stoner, and I'd like to first thank the Committee for inviting me
to provide testimony for today’s hearing. It is an honor to work with all of you on
this important issue. The Committee should be congratulated on its work for the
proposed legislation and for taking the time and making the effort to seek meaning-
ful input from tribal nations who have the ultimate interest in securing their na-
tions. Conducting listening sessions with tribal leaders, tribal officials, and profes-
sionals who work in Indian Country takes a necessary first step towards meaningful
change and adequate deterrence of crime in Indian Country, and I thank the Com-
mittee for its thoughtful work.

As the Director of the Native American Legal Resource Center and Clinical Pro-
grams at Oklahoma City University School of Law, I've gained experience working
with tribes in Oklahoma and throughout the region on criminal and civil jurisdic-
tional issues in Indian Country. Prior to joining the faculty at Oklahoma City Uni-
versity, I served as the tribal prosecutor for the Spirit Lake Dakotah Nation. I have
been practicing law in Indian Country for nearly 20 years, and have unique aca-
demic, clinical and tribal government experience with crimes and Domestic Violence
issues in Indian Country. Additionally, I am a national lecturer for both the Office
on Violence Against Women of the United States Department of Justice and the
American Bar Association’s Commission on Domestic Violence, serving as a speaker
for training sessions nationwide, and as a member of several national roundtables
focused on addressing crime and Domestic Violence in Indian Country.

The Native American Legal Resource Center (NALRC) at the Oklahoma City Uni-
versity School of Law serves as the academic law and policy center for students in-
terested in Indian law and policy. Additionally, the NALRC provides a variety of
services to tribal governments across the nation, including tribal court planning and
development assistance, self-governance assistance in developing tribal codes and
constitutions, and domestic violence services for tribal courts, tribal justice systems
and tribal judges, as well as individual Native American victims of domestic vio-
lence, including representation and victim advocacy services. Our projects are fund-
ed by public and private grants.

The Mission of the Native American Legal Resource Center is:

The Native American Legal Resource Center provides capacity building services
to tribal communities and creates opportunities for students, faculty, staff and
the broader University Community to utilize knowledge and resources to serve
the needs of Indian Country in a culturally appropriate and efficient manner
for a maximum positive impact.

Key Concepts for Success

Historically, tribes were sovereign nations exercising plenary powers over any in-
dividual who came within tribal boundaries. Today, tribes maintain their status as
sovereign nations, although some formidable limitations have been placed upon the
exercise of tribal sovereign powers by federal law. While comprehensive tribal sov-
ereign powers to assert criminal and civil jurisdiction over all individuals located
in Indian Country should once again be recognized by the states and the Federal
Government, the current status of the law and the government-to-government rela-
tionships between the Federal Government, state governments and tribal govern-
ments frustrates meeting that ultimate goal.
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The proposed legislation goes far to identify and address many of the overlapping
issues in the relevant federal case law and federal statutes. By infusing the imple-
mentation process with the following principles, the Committee can increase the
likelihood of the success of the operation of the proposed legislation.

First, a government-to-government approach should be included in the preamble
of the proposed statute. As sovereign nations, tribal governments have the ultimate
interest in executing sovereign responsibilities and ensuring the safety of anyone
who comes within tribal boundaries. A government-to-government approach ensures
the proper deference for both sovereigns and maintains focus on the thread of com-
monality each must address, which is the safety of victims and criminal account-
ability issues.

Second, continued consultation with tribal leaders, tribal officials and tribal com-
munities is critical. Engaging in meaningful tribal consultation throughout the proc-
ess will ensure the success of the operation of the proposed legislation. Gathering
tribal input strengthens new programs, reduces unneeded bureaucratic barriers in
the system, and facilitates transition of new ideas in the implementation of new ini-
tiatives.

Third, funding should be included in each section of the proposal. Because of crit-
ical under funding of tribal programs, additional federal mandates without funding
to carry them out present insurmountable burdens on tribes that may suffer from
chronically limited funding.

Federal Accountability and Coordination Issues

Holding federal investigators and federal prosecutors accountable in tribally re-
ferred cases is a key concern of tribes across the nation, as the lack of accountability
of the current system frustrates maintaining law and order. For instance, when I
was a tribal prosecutor for the Spirit Lake Dakotah Nation in Fort Totten, North
Dakota, I would make referrals to the federal prosecutor regarding child abuse and
sexual assault cases. Many times, I would never know what happened to those re-
ferrals. I might prosecute the case in tribal court but the sentencing provisions set
out in the Indian Civil Rights Act, and the lack of adequate tribal detention facili-
ties made the convictions toothless. In some cases, I would receive a declination let-
ter from the federal prosecutor a year or so after the referral, but in the span of
that one year, evidence grew cold, key witnesses moved outside the tribal jurisdic-
tion and could not be located. Adding to those challenges was the exasperatingly
high rate of turn-over in tribal law enforcement. In my discussions with others at
various trainings and conferences throughout the United States, I've found that my
experience mirrors that of tribal prosecutors and law enforcement across the coun-
try. This is an area that needs Congress’ attention for a solution.

Federal investigators and federal prosecutors need to be held accountable through
an annual reporting process. Tribal leaders and the appropriate federal agencies
should be given an update on the number of cases referred for investigation and
prosecution, the number of declinations with details regarding the decision to de-
cline to prosecute the case. Federal prosecutors should make the decision whether
to prosecute quickly enough so that tribal prosecutors can continue with tribal court
prosecution.

The proposal suggests that qualified tribal prosecutors be appointed to act as fed-
eral prosecutors for the purpose of prosecuting cases in Indian Country. The quali-
fications for a tribal prosecutor to engage in federal prosecution should equal but
not exceed that of other federal prosecutors. This arrangement is currently in prac-
tice in some states with much success. For purposes of implementation of this legis-
lation, tribal governments should be consulted, government-to-government, to have
meaningful input on issues of hiring, salaries, office sharing and other common
issues of both sovereigns sharing one position.

The proposed legislation requires each jurisdiction to appoint not less that one As-
sistant United States Attorney to serve as a tribal liaison between the federal pros-
ecutor’s office and the tribal governments in each district. Should there be resist-
ance by tribes in working with the new appointee, thoughtful implementation and
ensuring the liaison is educated with respect to the cultures, norms and practices
of the tribal communities in the district will address those concerns. Tribal commu-
nities and tribal leaders should be consulted and kept informed as to the issues
being addressed by the tribal liaison.

Tribal Access to National Criminal Information Databases

Tribes must be able to access and input data into the National Crime Information
Center (NCIC) and other federal criminal information databases. The denial of ac-
cess to these databases denies tribes access to critical criminal history on perpetra-
tors. Precluding tribes from access to enter data into these databases sends a mes-
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sage that tribes are somehow not responsible enough or capable of being properly
trained to enter data into these systems. That message is incredulous and exacer-
bates the intention of the legislation to provide government-to-government forums
for the comprehensive efforts of reducing crime in Indian Country. Further, all ap-
propriate grants to provide funding to tribal governments for the building of infra-
structure for implementation of these information systems should be authorized by
the legislation.

Tribal Court Sentencing Authority

Tribes have struggled to keep tribal members and citizens safe in the wake of
alarming crime statistics. This proposal addresses the issue of one federal limitation
on tribal prosecution, the Indian Civil Rights Act.

The Indian Civil Rights Act limits the criminal sentencing power of a tribe to one-
year imprisonment or a fine of up to $5,000 or both. The proposed legislation in-
creases those limitations to up to 3 years of imprisonment or a fine of up to $15,000
or both. This increase in prosecutorial and sentencing authority is a positive step
towards arresting crime in Indian Country, but the new requirement for tribal gov-
ernments to provide criminal defense counsel places additional mandates on tribal
systems that may not have the resources to comply. The legislation should address
funding concerns in all new mandates for tribal governments.

Another approach might be to engage government-to-government with tribes, giv-
ing each individual tribe the option of either operating under the current limitations
of ICRA or under the proposed and expanded levels of ICRA. If a tribe elected to
utilize the expanded sentencing parameters of the ICRA, funding should be made
available for those tribes to use in employing public defenders, or tribes should be
given access to resources funded by the federal agency for meeting the requirement
of providing defense counsel.

Indian Country Crime Data—Tracking of Crimes Committed in Indian
Country—Tribal Data Collection Systems

Without accurate data regarding criminal activity in Indian Country, it is hard
to know the depth and scope of the problem in Indian Country. Even with the sober-
ing statistics gathered by the Bureau of Justice and the Amnesty International Re-
port,2 the severity of the issue may be grossly underestimated. Without accurate
data, all involved sovereigns may be unable to directly address the particular issues
faced within each tribe’s borders. Furthermore, federal agencies must have access
to accurate data in order to provide tribes with necessary services and personnel
to meet the challenges. The successful implementation of comprehensive tribal data
gathering will depend in large part on a government-to-government approach to the
issue, continued consultation with tribal leaders, tribal officials and tribal commu-
nities and an adequate source of funding to carry out this task.

Domestic Violence and Sexual Assault Prosecution and Prevention

National studies have consistently demonstrated that Native Americans are vic-
timized at a rate 2.5 times higher than any other group.3 A recent report estab-
lished that at least 86 percent of the violators in sexual assault cases involving Na-
tive American women were non-Indian. 4 Pursuant to United States Supreme Court
case law, tribes have no criminal jurisdiction over non-Indians. 5

The Committee is proposing to establish a Federal felony for violations of tribal
protection orders that meet due process standards. Given historical events among
tribes, states and the Federal Government, and the declination rates of many fed-
eral offenses committed in Indian Country, the key to the successful outcome of this
section of the proposal is tribal communication and federal accountability.

The Violence Against Women Act sets forth that full faith and credit should be
given to all protection orders that meet certain requirements. Those requirements
are:

1. The order was issued by a court that had subject matter jurisdiction over the
matter;

2. The issuing court had personal jurisdiction over the parties pursuant to the
issuing court’s jurisdiction; and

125 U.S.C. Section 1301.

2 www.amnestyusa.org [women | maze | report.pdf last visited January 11, 2008
3www.ojp.osdoj.gov | bjs /intimate /ipv.htm last visited on January 11, 2008.
Ywww.amnestyusa.org /women [ maze [ report.pdf last visited January 11, 2008.
5O0liphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).
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3. The issuing court gave reasonable notice and an opportunity to be heard to
the person against whom the order is sought. ¢

According to the Act, all orders, including tribal court orders that meet these cri-
teria, are entitled to full faith and credit.

If the current proposal’s intent is to make violation of a protective order a federal
felony, but only in cases where the accused was provided defense counsel, the legis-
lation should set forth clear language directing states that this measure in no way
affects Section 106 of the Violence Against Women Act. Should tribes be concerned
that the states may hesitate or refuse to give full faith and credit to tribal protection
orders where defense counsel was not provided, then clarifying language will allay
those concerns. The language should also set forth that tribes maintain tribal sov-
ereign powers to prosecute Indian violators of tribal protection orders that occur in
Indian Country. Additionally, funding should be tied to the proposed legislation to
increase the effectiveness of this section.

Domestic Violence and Sexual Violent Offense Training

Oklahoma has a jurisdictional patchwork of tribal and non-tribal lands. It is not
uncommon for a victim to call 911 for assistance only to be told that she lives on
tribal land and must call the BIA. When the victim calls the BIA law enforcement,
the victim is told that the act was committed on state land and she must call state
law enforcement for assistance. Many Oklahoma tribes are moving towards cross-
deputization agreements for tribal and local law enforcement to address these
issues, but the complexities of the jurisdictional queries remain.

Alaska Natives are subject to confusing jurisdictional issues as well, and because
of the remote nature of many Alaska Native villages, victims must wait many hours
or even days before law enforcement arrives to conduct investigations. The result
is a void that leaves many victims without protection.

Despite the fact that one out every three American Indian/Alaska Native women
will be raped in her lifetime, many law enforcement officers working in Indian
Country lack knowledge on properly gathering and preserving evidence in sexual as-
sault cases, including both investigative techniques and directing the victim to med-
ical or other facilities for proper sexual assault examination.

Law enforcement officers should be trained to work closely with tribal and/or local
victim services agencies. Law enforcement officers should receive training to address
complex jurisdictional issues, cultural norms and practices. Additionally, law en-
forcement officers must be trained to investigate offenses including sexual assault.
Comprehensive training will increase conviction rates for domestic violence and sex-
ual assault crime and may lead to prevention of those crimes. Funding for training
law enforcement officers in Indian Country should be provided in the proposed stat-
ute.

Trainings need to be provided on a regional level to accommodate tribes with lim-
ited financial and human resources. Some tribes may need training and technical
assistance tailored to their specific needs, so a technical assistance provider should
be made readily available for tribes to contact for assistance. Trainings should be
designed and delivered by individuals or agencies that have extensive experience
working in Indian Country.

Thank you again for the opportunity to testify on this important issue. I am
happy to answer any questions the Committee may have.

The CHAIRMAN. Ms. Stoner, thank you very much. I should have,
as I did at the start of this hearing, indicated that you are the Di-
rector of the Native American Legal Resource Center and Clinical
Programs at the Oklahoma City University School of Law. Thank
you very much for being with us.

Mr. Walt Lamar is President and CEO of Lamar Associates in
Washington, D.C., Mr. Lamar, you may proceed.

STATEMENT OF WALTER E. LAMAR, PRESIDENT/CEO, LAMAR
ASSOCIATES

Mr. LAMAR. Mr. Chairman, Madam Vice Chair, Senator Thune,
good morning.

6Violence Against Women Act, 18 U.S.C.A. § § 2261-2266.
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I very much appreciate the opportunity to offer my remarks re-
garding the draft Indian Law and Order Bill. By way of introduc-
tion, I am Walter Lamar, and enrolled member of the Blackfeet
Nation of Montana and a descendant of the Wichita Tribe of Okla-
homa. I am a former FBI special agent and the past deputy direc-
tor of the Bureau of Indian Affairs Office of Law Enforcement Serv-
ices.

At the risk of concentrating on the negative, I would like to set
the context that puts us in this hearing today. It seems every two
or three years there is a scathing report decrying the state of In-
dian Country public safety. Over and over, the symptoms of a bro-
ken system are reiterated; yet we remain where we were yesterday.

In a 1975 BIA law enforcement publication detailing history of
Indian Country law enforcement can be found the following words:
“Civilization has loosened, in some places broken the bonds which
regulate and hold together Indian society and has failed to give
people law and officers of justice in their place. Women are beaten
and outraged, men are murdered in cold blood. The Indians are in-
timidated and preyed upon by the evil disposed; children are mo-
lested on their way to school, but there is no redress. It is a dis-
grace to our land. It should make every man who sits in the na-
tional halls of legislation blush. The effect of civil agents, teachers
and missionaries are like the struggle of drowning men weighted
with lead, as long as by the absence of law, Indian society is left
without base.” Bishop William Hobart Hare, quoted in an Indian
Commission report dated 1877.

In the late 1930s, a BIA official reported to Congress that many
characteristics of the Indian criminal justice system remained as
they were at the turn of the century. Jails were so inadequate that
judges rarely committed anyone.

Budget cuts for Indian Country law enforcement were so severe
in the 1940s that by 1950, Senator J. Chandler Gurney, South Da-
kota, stated “They cannot have a dance at night because there is
nobody to control the peace of the community.” Indian Commis-
sioner John R. Nicholls told the Senator that the situation in his
State existed throughout Indian Country. “This is the lowest point
in the history of law and order,” Nicholls said.

Amazing how this all sounds so very familiar. Was it indeed the
lowest point?

The Senate Committee on Indian Affairs is to be applauded for
taking this affirmative step forward to ensure protection of Indian
Country’s citizens, visitors and residents. While this draft bill is a
positive step, it is but a first step in addressing a very complex
issue.

Section 2 of the draft bill entitled Findings; Purposes clearly en-
capsulates the devastating issues facing Indian Country that have
been documented in report after report. A former tribal prosecutor
and judge commented to me that this draft bill potentially rep-
resents a dream come true.

When dealing with a poorly-performing employee, a good man-
ager will prepare a performance improvement report. I very much
liken this draft bill to a performance improvement report for the
Department of Justice and the Bureau of Indian Affairs, the De-
partment of Interior. Public safety remains in a state of crisis. Most
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of the tools outlined in the provisions of the draft bill are already
in the hands of the Government agencies, so we must then ask,
why are they not being used to their fullest potential? Is it for lack
of will, understanding of the issues or simply a lack of concern? I
know there exist examples for all three, but typically it boils down
to the issue of funding and resources.

As an example, when I was the deputy director at BIA law en-
forcement over four years ago, we could count our headquarters
staff on two hands. Little has changed since then. How can they
possibly be expected to perform the monumental task at hand with
less staff than it takes to run a fast food restaurant? Without at-
tendant funding, the provisions of the draft bill will go simply
unaddressed.

The draft bill serves to establish the necessary lines of commu-
nication and defines areas of required accountability to bring true
public safety to Indian Country. I will offer a number of comments
which will be submitted in my written testimony. However, I will
state with regard to the BIA Office of Justice Services, considering
the tremendous importance of law enforcement, the draft bill
should address the need to elevate the Office of Justice Services to
the Bureau of Justice Services and properly re-delegate the current
Deputy Director position to a Director position.

Further, the Indian Law and Order Commission is potentially
the strongest provision of the draft bill, and offers an opportunity
to bring together top Indian Country experts to address the com-
plex matters facing our tribal justice programs. However, the provi-
sion should encourage the consideration of Indian preference in
commission selection.

Section 2, Findings; Purposes, reiterate the United States holds
distinct legal, treaty and trust obligations to provide for the safety
of Indian Country. The trust responsibility obligation is negated by
Federal performance-based funding requirements of GPRA and
PART. How can trust responsibility be effectively carried out when
tribes are not provided sufficient funding to perform effectively and
then are penalized and not provided additional funding? Only
through needs-based funding initiatives can tribal law enforcement
ever reach parity with their State and local counterparts.

Indian Country has the capacity to provide effective law enforce-
ment which is demonstrated by the tribes that have financial re-
sources to fund their public safety programs. So it is not a matter
of if we can, it is a matter of the Federal Government meeting its
obligation to provide the required funding and resources. It is my
hope, my sincere hope that this intended legislation will give us
that opportunity.

I wonder, I wonder how many lives were needlessly lost or
harmed in Indian Country in the time that it takes to hold this
hearing? Thank you very much.

[The prepared statement of Mr. Lamar follows:]

PREPARED STATEMENT OF WALTER E. LAMAR, PRESIDENT/CEO, LAMAR ASSOCIATES

Honorable Chairman and members of the Committee, good morning. I very much
appreciate this opportunity to offer my remarks regarding the Draft Indian Law and
Order bill. By way of introduction, I am Walter Lamar, an enrolled member of the
Blackfeet Nation of Montana and a descendant of the Wichita Tribe of Oklahoma,
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am a former FBI Special Agent and the past Deputy Director of the Bureau of In-
dian Affairs (BIA) law enforcement program.

It seems every two or three years there is a scathing report decrying the state
of Indian country public safety. Over and over the symptoms of a broken system
are reiterated, yet we remain where we were yesterday.

In a 1975 BIA law enforcement publication detailing the history of Indian country
law enforcement are the following words:

“Civilization has loosened, in some places broken, the bonds which regulate and
hold together Indian society . . . and has failed to give people law and officers
of justice in their place. . . . Women are beaten and outraged; men are mur-
dered in cold blood; the Indians . . . are intimidated and preyed upon by the
evil disposed; children are molested on their way to school . . . ; but there is
no redress . . . . It is a disgrace to our land. It should make every man who
sits in the national halls of legislation blush . . . . the effect of civil agents,
teachers and missionaries are like the struggle of drowning men weighted with
lead, as long as by the absence of law Indian society is left without base.”
(Bish)op William Hobart Hare quoted in an Indian Commission Report dated,
1877

In the late 1930’s a BIA official reported to congress that many characteristics of
the Indian criminal justice system remained as they were at the turn of the century.
Jails were so inadequate that judges rarely committed anyone.

Budget cuts for Indian country law enforcement were so severe in the late 1940s
that by 1950, Senator J. Chandler Gurney, South Dakota, stated, “They cannot have
a dance at night because there is nobody to control the peace of the
community . . . . Indian Commissioner John R. Nichols told the Senator that the
situation in his state existed throughout Indian country. “This is the lowest point
in the history of law and order,” Nichols said.

Amazing how this sounds so very familiar. Was it, indeed, the lowest point?

The Senate Committee on Indian Affairs is to be applauded for taking this affirm-
ative step forward to ensure the protection of Indian country citizens, visitors and
residents. While this draft bill is a commendable and positive step, it is but a first
step in addressing a very complex issue. Section 2 of the draft bill, entitled, “Find-
ings; Purposes” clearly encapsulates the devastating issues facing Indian country
that have been documented in report after report. A former tribal prosecutor and
judge commented to me that this draft bill potentially represents “a dream come
true.”

As this honorable committee strives to protect Indian Country lives, we must ex-
amine the reasons Indian county public safety remains in a state of crisis. Most of
the tools outlined in the provisions of the draft bill are already in the hands of the
government agencies. So we must then ask why they are not being used to their
fullest potential. Is it for lack of will, understanding of the issues or simply a lack
of concern? I know there exist examples for all three, but typically it boils down to
the issue of funding and resources.

As an example, when I was Deputy Director at BIA law enforcement over four
years ago, we could count our headquarters staff on two hands. Little has changed
since then. How can they possibly be expected to perform the monumental task at
hand with less staff than it takes to run a fast food restaurant? Without attendant
funding the provisions of the draft bill will go unanswered.

The draft bill serves to establish the necessary lines of communication and defines
areas of required accountability to bring true public safety to Indian country. I will
offer a number of comments which will be submitted in my written testimony; how-
ever, I will state with regard to the BIA Office of Justice Services; considering the
tremendous importance of law enforcement the draft bill should address the need
to elevate the Office of Justice Services to the Bureau of Justice Services and prop-
erly re-delegate the current Deputy Director position to Director. Further, the In-
dian Law and Order Commission, is potentially the strongest provision of the draft
bill and offers an opportunity to bring together top Indian Country experts to ad-
dress the complex matters facing our tribal justice programs; however, the provision
should encourage the consideration of Indian preference in commission selection.

Section 2., Findings: Purposes., reiterate that the United States holds distinct
legal, treaty and trust obligations to provide for the public safety of Indian country.
The trust responsibility obligation is negated by the Federal performance based
funding requirements of GPRA and PART. How can trust responsibility be effec-
tively carried out when tribes are not provided sufficient funding to perform effec-
tively and are then penalized for the lack of performance? Only through needs based
funding initiatives can tribal law enforcement ever reach parity with their state and
local counterparts.
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Indian country has the capacity to provide effective law enforcement which is
demonstrated by tribes that have the financial resources to fund their public safety
programs. So it is not a matter if we can—it is a matter of the Federal government
meeting its obligation to provide the required funding and resources. It is my hope
that this intended legislation will give us that opportunity.

I wonder how many Indian country lives were needlessly lost or harmed just in
the time it takes to hold this hearing.

Under Section 2, Findings; Purposes, mention should be made regarding the need
for prisoner transport services. With the number of jail closures police officers are
taken out of service for extended periods to transport prisoners hundreds of miles
to and from jail facilities.

Under Title I, Section 103, it should be noted that the responsibility for back-
ground investigations for Special Prosecutors will rest with the DOJ so as not to
place undue burden on tribes.

The requirement for the tribal liaisons to provide training sessions and seminars
for Special Law Enforcement Commissions is a positive step toward minimizing the
backlog of officers requiring the requisite training for SLEC certification.

The elevation of the Office of Tribal Justice to a division and establishment of the
Office of Indian Country Crime, overseen by a Deputy Assistant Attorney General
at the DOJ will serve to place the rightful priority on Indian country. The DOJ must
also move to create specific Indian country prosecutive guidelines that ensure ag-
gressive prosecution, particularly when the crimes relate to drug trafficking.

Title II, Section 202 (d), suggests that the financial resources of each entity to be
taken into consideration of the grant process. The idea to incentivize tribal, state
and local cooperation is diminished by considering the financial resources of each.
Further, it would be appropriate to include verbiage under Section 202 that encour-
ages Federal law enforcement agencies to participate on the DOJ funded teams.

Title III, Section 301(a) needs to clarify the type of training. If the intent is to
provide flexibility for Indian country police officers to chose alternatives to the In-
dian Police Academy for basic law enforcement training then it must further clarify
that Tribal officers may opt to attend a state, local or tribal academy; however, BIA
Police Officers must continue to be trained as Federal officers at the Indian Police
Academy. It should be stressed that all basic training for Indian Country police offi-
cers must meet or exceed the basic training program of the Indian Police Academy.
The Section refers to a National Peace Officer Standard of Training, there is no such
standard, as each state has responsibility for developing their individual standards
of law enforcement training.

Title III, Section 303., Access to National Criminal Information Databases, must
take into consideration that to have a terminal for access to National Criminal In-
formation Databases, tribal law enforcement programs must meet a series of strin-
gent measures intended to safe guard such information. Physical security, trained
operators, operator security clearances, and dedicated secure connections all require
funding, training and technical assistance. Such funding and training should be
managed in the form of the DOJ grant process.

Title ITI, Section 304., Tribal Court Sentencing Authority contains the provision
to empower tribes to impose imprisonment beyond the current one year limitation
is an important tool which will potentially lessen the United States Attorney case
load while offering sentencing flexibility to tribal court judges. However, there must
be a provision to ensure we are not simply warehousing our people. Detention facili-
ties used to house Indian Country inmates must be able to provide culturally sen-
sitive services that include at a minimum, educational programming, workforce inte-
gration training, substance abuse treatment and mental health care. The provision
to utilize the Bureau of Prisons (BOP) on its face seems to alleviate long-term pris-
oner housing issues; however, sending Indian Country prisoners to BOP facilities
raises concern. Prisoners will likely be separated from their Native communities by
great distance and could be subjected to a more sophisticated and dangerous inmate
population.

Title IV, Section 402., Indian Alcohol and Substance Abuse. Recognizing there are
unacceptable numbers of Native Americans injured or killed each year from alcohol
related traffic accidents, this draft bill must call for the National Highway Safety
Administration and BIA Indian Highway Safety’s involvement in providing funding
for reporting, training, equipment, enforcement and specific prevention initiatives.

Title IV, Section 404., Tribal Jails Program. Recent history has proven that new
detention facilities can be constructed; however the issue then reverts to an inability
to open the facilities for lack of funding for recruitment, hiring, and training of new
staff. In fact the former Director of BIA Law Enforcement, Theodore Quasula in-
formed me that a newly constructed juvenile detention facility on the Hualapai res-
ervation sets empty nearly a year after construction. Juvenile crime on the reserva-
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tion is rampant to the point that the very juveniles who should be incarcerated in
the facility are vandalizing it. Provisions must be in place to ensure appropriate
funding is available to staff planned detention construction.

Respectfully submitted,

Walter E. Lamar

The CHAIRMAN. Mr. Lamar, thank you very much.

Mr. Ragsdale, I mean no disrespect by having you testify last,
but I wanted you to have the opportunity to hear the other testi-
mony. You represent the Department of the Interior and the Bu-
reau of Indian Affairs here today. You are the Director of the Office
of Justice Services at the U.S. Department of the Interior. I felt it
would be helpful for you to hear the comments of a wide variety
of other witnesses.

We appreciate your being here, and we will recognize you for
your statement.

STATEMENT OF W. PATRICK RAGSDALE, DIRECTOR, OFFICE
OF JUSTICE SERVICES, U.S. DEPARTMENT OF THE INTERIOR

Mr. RAGSDALE. Thank you, Mr. Chairman, thank you, Madam
Vice Chair, and thank you, Senator Thune, for being here today.

I will try to be mercifully brief, Mr. Chairman, to allow time for
as many questions as the Committee has time for.

I am pleased to represent the Department of Interior here this
morning. I would like to first point out that Secretary Kempthorne
has truly been a champion for law enforcement within Indian
Country. When he first came on board, he had a five minute meet-
ing scheduled for me for briefing. He took an hour and a half. At
the conclusion of that meeting, he said, “This should not stand. We
have got to do something.” Out of that commitment, he came for-
ward with the Safe Indian Communities Initiative, which we are
trying to implement today. Operation Dakota Peacekeeper is an
outgrowth of the Secretary’s initiative.

I would also like to say that in terms of our relationships, that
is, the Department of Interior and tribal law enforcement, in my
view, our relationships are stronger with the United States Attor-
neys, the FBI, the other Federal agencies that we work with in col-
laboration to do casework and provide law and order on reserva-
tions.

You have my written testimony on the scope of law enforcement
authority and our responsibilities in the Department of Interior, so
I will leave that for your review in the record.

In terms of our meetings and discussions with tribal leaders, Sec-
retary Kempthorne in 2006, in collaboration with NCAI, kicked off
the Safe Indian Communities Initiative, which we are now in the
process of implementing. We do regular discussions, consultations,
with a number of my friends here at this table on a regular basis.
We are usually talking about resources, facilities, points and issues
of the day on case work and so forth.

My perspective on all of that, everybody is dedicated to trying to
get the job done and maximize the limited resources that we have
to provide for basic law enforcement within Indian Country. My
testimony reflects our comments on the crime data collection. I will
just say briefly that our collection of crime data within Interior has
been severely hindered by the loss of internet resources and acces-
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sibility to all of the array of Federal systems that are available to
modern police departments throughout the United States of Amer-
ica.

That hindrance, our inhibition to use internet, has now been lift-
ed, so we look forward to rapidly coming forward to this century
in terms of information technology.

Turning to my written testimony concerning special law enforce-
ment commissions, we currently have the authority under the 1990
Indian Law Enforcement Reform Act to maximize cooperative law
enforcement throughout the Country. The Bureau of Indian Affairs
has strongly encouraged tribes to do that. The inhibitions to that
authority to deputize State and local officers is one that there must
be consent by the tribal authorities involved, and also that sworn
tribal and State officers under the agreement have to have the req-
uisite training requirements in order to be deputized with Federal
law enforcement commissions.

One thing I wanted to say about our training. There has been
some concern that Indian law enforcement officers are not properly
trained in terms of domestic violence and how to handle those
types of issues and crimes and crimes against children. Previously,
I invited Committee staff, and I would also invite the Committee
to do a serious review of our entire law enforcement curriculum,
particularly the training that we provide Indian law enforcement
officers. I believe it is second to none. Over 105 hours are provided
to our basic police officers, both tribal and BIA, in domestic vio-
lence, crimes against children, both in written exercise, lectures
and practical applications at our academy.

Finally, turning to the issues of tribal sentencing authority, the
concept in the draft bill, I will just tell you something I am sure
that you are all keenly aware of, that there is limited detention
space on or near most Indian communities. There are also limited
funds to contract for detention bed space in a non-tribal or non-BIA
facility. Extending sentences for longer than one year, provided
there are actually facilities available, will result in a big increase
in costs to both BIA and the tribal governments.

Secondly, not all tribal courts have an effective appellate process.
A defined, effective, consistent and transparent appellate process is
important to ensure civil rights of individuals are protected.

Third, consistency in standards and staffing among the facilities
would need to be assured as well as constitutional concerns of due
process and legal defense. A significant monetary commitment on
both the Federal Government and the tribal governments would
also be required to close these gaps.

In closing, I want to pay tribute to the law enforcement, correc-
tions and court personnel, as well as other public safety personnel,
who work daily at all levels of the tribal, State and Federal sectors
of the Government. They do their jobs sometimes at great personal
sacrifice to the benefit of our Indian communities.

I noticed this morning the notice about the Eastern Band Cher-
okee member that was killed serving with the North Carolina
Highway Patrol. That is the daily type of risk that our police offi-
cers throughout this Country face. As we work to develop better
public policy and implement better methods to address public safe-
ty issues, I hope we will keep in mind their daily contributions to
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make our communities safe and secure. They do their best to en-
sure a measure of peace and tranquility, reacting to emergency cir-
cumstances under too often adverse conditions with very limited re-
sources. They also do their duty selflessly, so that our citizens go
about their daily lives without fear of lawlessness. They are true
heroes in this society.

Mr. Chairman, members of the Committee, I thank you for pro-
viding the opportunity to testify. This concludes my statement.

[The prepared statement of Mr. Ragsdale follows:]

PREPARED STATEMENT OF W. PATRICK RAGSDALE, DIRECTOR, OFFICE OF JUSTICE
SERVICES, U.S. DEPARTMENT OF THE INTERIOR

Mr. Chairman and Members of the Committee, I am pleased to provide testimony
for the Department of the Interior, regarding concepts aimed toward improving and
addressing law and order in Indian Country. Respectfully, the Department is unable
to provide a position or comment specifically on draft legislation that has not been
introduced at least a week prior to this hearing.

The Bureau of Indian Affairs (BIA) has a service population of about 1.6 million
American Indians and Alaska Natives who belong to 562 federally recognized tribes.
The BIA supports 191 law enforcement programs with 42 BIA-operated programs
and 149 tribally-operated programs. Approximately 78 percent of the total BIA Of-
fice of Justice Services’ (OJS) programs are under contract to Tribes as authorized
under Public Law 93-638, as amended, or compacted to Tribes as authorized under
Title IV of the Indian Self Determination and Education Assistance Act, as amend-

The OJS provides a wide range of justice services to Indian country, including po-
lice services, criminal investigation, detention facilities, tribal courts, and officer
training by the Indian Police Academy.

Indian country law enforcement provides services to a population that is predomi-
nantly under the age of 25 and experiences high unemployment rates, and lacks
municipal infrastructure. Indian lands range from remote wilderness to urban set-
tings. The close proximity of a number of reservations to the international borders
of Mexico and Canada make these locations the perfect targets for drug trafficking
and other smuggling operations. Recent reports and news articles outline the chal-
lenges faced by criminal justice systems in Indian country. Crime rates on most res-
ervations are unacceptably high.

The Indian Law Enforcement Act of 1990 (25 USC 2801) and the regulations con-
tained in Title 25 of the Federal Code of Regulations provide the statutory and regu-
latory authority for the BIA. Under this statute, the BIA provides basic police and
corrections services while other federal agencies such as the Department of Justice
(DOJ), the Federal Bureau of Investigations (FBI), the Drug Enforcement Adminis-
tration (DEA), and the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
also have responsibilities to investigate crimes in Indian country.

Currently, the OJS consults with Indian tribes on an ongoing basis to address
concerns in Indian Country. These consultations provide a dialogue between the
OJS and the Tribes to address staffing concerns or budget matters through the pro-
grammatic, appropriations and budget development processes.

Strengthen Tribal Justice Systems and Recruitment/Retention Efforts

The Department of the Interior’s BIA provides several programs designed to
strengthen Tribal justice systems. For example, the BIA operates the Indian Police
Academy (IPA), which provides basic police training (16 weeks) and a variety of
other police, jail and radio dispatch courses for tribal and BIA law enforcement and
corrections officers. The IPA is co-located with the Department of Homeland Secu-
rity’s Federal Law Enforcement Training Center (FLETC) at Artesia, New Mexico.
The IPA works with State and tribal police academies to permit training in their
respective areas.

The IPA staff provides basic coursework in policing, criminal investigations, and
detention. In addition, the IPA offers numerous advanced training courses such as
child abuse investigation procedures, domestic violence training, community polic-
ing, drug investigation, use of force, firearms instruction, archaeological resource
protection, police management and supervision, crime scene processing, detention,
and dispatcher training.

Our training partnership has proven to be very cost-effective because we share
trainers and facilities. The BIA and tribal criminal investigators receive specialized
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advanced training at the main FLETC facility in Glynco, Georgia. Select BIA and
tribal law enforcement managers also participate in the FBI’s National Academy in
Quantico, Virginia. Many tribal communities choose to use respective state Peace
Officer Standards and Training courses to supplement training of their police.

Upon completion and graduation, the officers have the requisite Federal creden-
tials to be commissioned to serve their communities. The training programs are
unique to Indian country policing and are similar to other Federal policing and cor-
rections training required by other Federal law enforcement agencies serving the
Federal Government.

Additionally, the OJS provides training for tribal court personnel, which is spon-
sored by the OJS Office of Tribal Justice Support and by the Tribes themselves. It
is the BIA’s goal to ensure that all training programs offer the best possible training
to tribal and BIA law enforcement, corrections, and tribal court staff.

In addition to the BIA’s efforts to strengthen tribal justice systems, the BIA has
centralized its law enforcement, corrections and tribal courts programs within one
program management area titled the Office of Justice Services (OJS). This organiza-
tion allows for a centralized focus of the administration and management of basic
justice services as well as lending to a cohesive approach to program implementa-
tion that allows for unity and cooperation throughout programs.

In an effort to improve recruitment and hiring within all service areas, the OJS
is implementing a Recruitment Plan that includes task items for short, inter-
mediate, and long term planning efforts. These efforts include, but are not limited
to, increasing the personnel staff available to process and track status on OJS per-
sonnel actions; working to improve recruitment efforts at colleges and the military
to obtain better qualified applicants; improving and streamlining the process for
background checks; and investigating the use of other manpower resources from
other qualified law enforcement providers.

Crime Rate Data Collection

Currently, the BIA’s crime data are collected by the OJS through monthly crime
reports that are submitted by Indian Country jurisdictions (tribes and BIA law en-
forcement). The method currently used by OJS is as follows: crime reports that are
collected are entered into an automated database tool that gathers law enforcement
statistics at the lowest level. Crime data are entered at the field from the individual
law enforcement agencies that are implementing policing programs. Tribal policing
programs without direct access to the BIA’s automated database tool submit hard
copy information to their respective districts for input into the system.

Crime data information submitted for entry into the system is verified by the
agency and then is reviewed a second time at the District Commander level. The
District Commander must then provide final approval before the crime data are
used at the Headquarters Office for quarterly performance reporting and the devel-
opment of other statistical reports that are made available to the Department of
Justice. Since the Department’s last statement for the record, the BIA’s internet re-
strictions have been lifted and full internet access should increase the timely collec-
tion of crime data.

In our effort to establish better management information systems for the collec-
tion of crime data, the OJS is considering the feasibility of the Incident Manage-
ment Analysis and Reporting System (IMARS), which is a Department-wide infor-
mation collection, analysis, and reporting system initiative. The concept behind
IMARS is to provide a common information sharing capability across all partici-
pating functional areas within DOI for capturing and reporting law enforcement,
emergency management, and security incident information. Once IMARS is avail-
able Department-wide, the OJS will determine the feasibility of providing an oppor-
tunity for tribal collection of crime data using IMARS.

Increasing access to national crime databases and collecting and sharing crime
data between agencies would assist in addressing crime in Indian Country, but such
authority would require assurances in the protection of confidential information be-
‘(ciweelr)l all the entities authorized to access, input and share information on such

atabases.

Special Law Enforcement Commission (SLEC) Training and Certification

In an effort to make special commissions available to tribal, state, and local law
enforcement, the BIA encourages cross-commissioning so that Federal, tribal, and
state authorities can make arrests for each jurisdiction. For instance, BIA offers
qualified tribal and state law enforcement officers Federal Special Law Enforcement
Commissions (SLEC) so they can enforce federal law. This closes loopholes and al-
lows police to focus on investigating the crime instead of sorting out jurisdictional
details, which can be done later with the assistance of legal counsel.
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Supplemental training is provided by the BIA and, more recently, through the of-
fices of the United States Attorneys to utilize both tribal and state law enforcement
officers in Federal and tribal policing as authorized under the Law Enforcement Re-
form Act. The Office of the Solicitor and the United States Department of Justice
offices determine extension of Federal Tort Claim coverage as authorized under the
Reform Act. For the Committee’s information, please find attached Table C, which
illustrates the SLEC count for all District Locations.

Increasing flexibility in commissioning state and local law enforcement officers to
enforce all violations of federal law committed on Indian lands may a have a posi-
tive effect in addressing the law enforcement needs in Indian Country, however,
such increased flexibility, presumably would require increased coordination between
all entities who provide training to certify Indian Country law enforcement officers
serving in Indian Country.

Tribal Sentencing Authority

Current Federal law provides a ceiling on tribal court penal authority to sentences
of no longer than one year and up to a $5,000 fine for each offense. Some tribes
currently sentence tribal offenders concurrently for more than one offense which, in
the aggregate, can total more than one year. There are at least two major challenges
faced by BIA and tribal corrections programs with the care of inmates subject to
long-term sentences for non-Federal felony crimes committed in Indian country:

1.) There is limited detention space on or near most Indian communities. There
are also limited funds to contract for detention bed space in a non-tribal or non-
BIA facilities. Extending sentences for longer than one year will result in in-
creased costs to both the BIA and tribal governments.

2.) Not all tribal courts have an effective appellate process. A defined, effective,
consistent, and transparent appellate process is important to ensure civil rights
are protected and the tribes are not unduly subjected to habeas corpus claims
in Federal court.

Tribal court penal authority to sentence offenders for longer terms and maybe
choose alternate forms of incarceration may give rise to certain constitutional con-
cerns and also federal policy concerns. Consistency in standards and staffing among
the facilities would need to be assured in order to alleviate these concerns. Such
consistency among the choices of incarceration, presumably, would again be a sig-
nificant monetary commitment on both the federal government and tribal govern-
ments.

Mr. Chairman and members of the Committee, I thank you for providing the De-
partment of Interior’s Bureau of Indian Affairs the opportunity to comment on the
issues related to Law and Order in Indian Country. We will continue to work closely
with the Committee and your staff, tribal leaders, and our Federal partners. I will
be happy to answer any further questions you may have.
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SLEC Count for all District Locations

District |

Rosebud 16
Winnebago 3
District ll

Miami Tribe of Oklahoma 5
Miami Police Dept 30
Eastern Shawnee Tribal Police 6
Chickasaw Nation 12
Choctaw Nation 18
Citizen Band of Potawatomi 14
Prairie Band of Potawatomi 4
Cherokee Nation Marshall Service 19
District Il

Sycuan Tribal PD 7
Hualapi Tribal PD 2
Pascua Yaqui Tribal PD 22
Gila Hoopland Tribal PD 6
River Tribal PD 56
Washoe Tribal PD 3
Las Vegas Tribal PD 1
Tohono O'Odham Tribal PD 8
Tule River Tribal PD 3
Ft. Mohave Tribal PD 7
La Jolla Tribal PD 1
FT. McDowell Tribal PD - 13
Los Coyotes Tribal PD 1
District IV

Laguna 4
Jicarilla 3
Montezuma 26
Cortez 22
Southern Ute 52
District V

“Shoshone & Arapaho 4
Crow Tribal 3
Skokomish Tribai 1
Ft. Hall Tribal 21
Marion County, Sherriffs Office 61
District VI

Chitimacha Police Department 6
Choctaw Police Department 36
Oneida Nation Police Depariment 30
Coushatta Police Depariment g
Poarch Creek Police Department 15
Seminole Police Department 44
Cherokee Police Department 36
Mohegan Police Department 17
Mashantucket Police Department 18
Narragansett Police Department 3
St. Regis Police Department 13

ITotal SLECs for all OJS Locations

681]

Attachment C
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The CHAIRMAN. Mr. Ragsdale, thank you very much for being
here and for your testimony.

You heard the testimony of Ms. Stoner and Mr. Lamar. Their
testimony said, look, we have such a serious problem here, a crisis
of sorts. We have people that commit violent crimes, rape, sexual
assaults and other things that are not even prosecuted, and walk
around because nothing happened to them. Do you think that is
the case? Do you dispute their representation of what is happening
on reservations?

Mr. RAGSDALE. No, I don’t dispute it. I am also a student of In-
dian history, particularly in terms of our warrior traditions that go
back since time immemorial, about protecting our own commu-
nities. I would not disagree with the content of their statements.

I would say that my experience, I spent about seven or eight
years as a tribal police chief in eastern Oklahoma. The cooperation
that I received from the U.S. Attorneys, whether I had an Indian
defendant or a non-Indian defendant, was always outstanding. If I
had a good, solid criminal case, the United States Attorney pros-
ecuted, took it to grand jury and went through the process, both
in the northern and the eastern districts of Oklahoma. We do have
jurisdiction of non-Indian offenders that commit crimes in Indian
Country.

So I think what is happening, Mr. Chairman, and I have spent
a lot of time, I have a lot of experience in Indian affairs, but I
spent a lot of time in Indian Country as well, is that the rate of
crime has jumped so much in the last decade or so that many of
our police officers are like on a conveyor belt, they are responding
and reacting to the incidents of the day. If that is all you do and
you do not have the time to sit down and do the hard work of writ-
ing the investigation up, providing the criminal information to a
prosecutor, whether it is a tribal prosecutor, State prosecutor or a
Federal prosecutor, you don’t get crimes prosecuted.

The CHAIRMAN. I understand. That in itself undermines the law
enforcement system.

Ms. Shappert, we had testimony before Congress by a former
high ranking Justice official who came to testify. She said U.S. At-
torneys were reprimanded because they “spent an excessive
amount of time on Native American issues.” We had another U.S.
Attorney state publicly that the Justice Department doesn’t care
about prosecuting crimes on Indian reservations.

I want to ask you to respond to that, and as I do, let me say that
three months ago, we wrote to the Justice Department and said,
tell us, how many declinations are there, how many cases do you
decline, under what conditions do you decline them? What I heard
back from the dJustice Department just yesterday after three
months was, at this time we do not have statistics that we believe
accurately reflect the rate of declinations in Indian Country. That
is all they say, we don’t have any statistics.

And yet what we hear anecdotally from around the Country is
that declinations occur all the time. Sometimes for no purposes. I
think Ms. Stoner mentioned, you wait for a year, then you get word
back after a year, well, we’re not going to pursue the case. At that
point, the witnesses are gone.



49

So tell me about this, because we have had testimony that Jus-
tice Department actually reprimands U.S. Attorneys that spend too
much time on Indian cases.

Ms. SHAPPERT. First of all, I would like to note that when Gen-
eral Mukasey became the Attorney General, one of the first things
he did was meet with Native American leaders from Indian Coun-
try. He had a meeting in his office with a number of leaders to talk
about issues in Indian Country. Indian Country was not part of his
background, but he made it a priority beginning early on in his
term.

He also made a trip out to Arizona for the express purpose of
meeting with tribal leaders and members of the tribal courts in Ar-
izona because he recognized that it needed to be a Department pri-
ority. I can only speak from my experience, Senator. I have never
been reprimanded, discouraged or in any way inhibited in my abil-
ity or in my efforts to prosecute and forward the initiative in In-
dian Country. Let me tell you what this Administration is doing in
that respect.

With regard to the United States Attorneys in Indian Country,
the Native American Issues Subcommittee regularly is meeting for
purposes of advising the Attorney General. Not only were we out
in South Dakota two weeks ago, we were there with the tribal liai-
sons, because we recognized, we are about to leave. But to continue
the mission of the Department of Justice, we need to make sure
that we empower the Assistant United States Attorneys who are
working in Indian Country.

Not only were we there, but the Deputy Attorney General sent
representatives, the Executive Office of U.S. Attorneys was there,
and we were there with other law enforcement. We are currently
planning yet another meeting of the same components in Arizona
for September. We are on the agenda for the Attorney General’s
Advisory Committee.

You want me to talk about declinations.

The CHAIRMAN. Yes, please.

Ms. SHAPPERT. Okay, glad to. There are two different kinds of
cases that U.S. Attorneys prosecute, proactive and reactive.
Proactive cases are the paper-intensive, grand jury-intensive, docu-
ment-intensive Title III wiretap going after Enron cases that we
typically do. The reactive cases are more akin to what we do in In-
dian Country and are frequently more akin to what local district
attorneys do. They are the violent crimes, they are responding to
issues of violent crime.

Fully a quarter of the violent crime prosecuted by U.S. Attorneys
is in Indian Country. It requires a different skill set and it requires
a different criteria. When we accept a case for prosecution, a couple
of things. First of all, we can only accept it if we can prove it be-
yond a reasonable doubt. We can’t indict a case without being able
to prove it beyond a reasonable doubt. Probable cause is not a high
enough standard, because we are not only interested in protecting
the rights of victims, we have to be concerned about rights of de-
fendants, and do justice. So we don’t indict a case if we can’t prove
it.

When we are looking at a case in Indian Country, we are going
to look to make sure it is Indian Country, we are going to look at
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whether the victim is an Indian or non-Indian and we are going to
be looking at whether the perpetrator is an Indian or non-Indian.
So we go through that kind of an analysis.

The CHAIRMAN. I would understand you do that. My question is
not, is there work going on. My question is about the result and
the Justice Department says, we don’t have the foggiest idea how
many declinations there are. Now, you have heard the testimony
here, you have heard it from Chairman His Horse Is Thunder,
Chairman Garcia, you have heard it from Ms. Stoner. It seems to
me that the system doesn’t work.

Let me make one other point. The current Attorney General, I
understand your point about him. I met with him. I provided him
the testimony by a U.S. Attorney who said, we were reprimanded.
I talked about the crisis, and I appreciate the fact that he appar-
ently took that seriously. My discussion is about a good number of
years prior to that, in which we have seen this fester and build,
and the violence continue.

But my specific question about declinations is in response to Ms.
Stoner and others that I have heard from repeatedly that you send
a case up of a violent rape, you don’t have the foggiest idea wheth-
er somebody is going to pursue it or not, and maybe you don’t hear
back for a year and a half, and they say, we have decided not to
pursue it. If the Justice Department can’t even tell us how many
they have declined, I don’t understand what kind of track they are
keeping of these issues.

Ms. SHAPPERT. First of all, the Department of Justice is currently
working through the Office of Justice Affairs to improve the quality
of our stat keeping, which needs improvement and we are currently
working on that. So that is a work in progress.

And I would be glad to report back to this Committee as to what
the Department is doing to improve their stat keeping.

Secondly, sometimes cases are referred to another jurisdiction, be
it the State or tribal court, for prosecution. Under the current sta-
tus of the law, it is within the discretion of the U.S. Attorney
whether to report our declination. We may not do it for a couple
of reasons, Senator. One is, if it is an ongoing grand jury investiga-
tion, there may be confidentiality concerns. We may have a victim
who is related to a tribal law enforcement officer. And our first con-
cern will always be protecting the victim. So we may not disclose
it if we are trying to protect a victim or certain witnesses. So we
have those kinds of concerns.

But with regard to the stat keeping, I will be glad to see that
we report back to you. But we are working to improve our stat
keeping.

The CHAIRMAN. And this is not about statistics so much as it is
about U.S. Attorney’s office deciding that this ought to be in the
front of their office rather than the back of their office, the serious
requirement to prosecute felons on reservations.

Mr. Ragsdale, let me ask you, are there, as Mr. Lamar indicated
in his testimony and as I have heard before, are there juvenile de-
tention centers that have been built, paid for and standing open
unused at this point?

Mr. RAGSDALE. There are, sir.

The CHAIRMAN. Tell me the reason.
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Mr. RAGSDALE. The reason, one of the primary reasons is dif-
ficulty staffing them, staffing them and recruiting qualified people,
because there is no place for them to live. That is one problem.

Another problem is that some of the recent facilities that were
brought online were not designed to keep the type of typical juve-
nile offender that we maintain in our systems today and need im-
provements.

The CHAIRMAN. Let me ask you specifically about the provision
in Mr. Lamar’s testimony, the Hualapai Reservation, the juvenile
detention center, newly-constructed, on that reservation, sits empty
a year after construction. Juvenile crime on the reservation is
rampant to the point of the very juveniles who should be incarcer-
ated in that facility are now vandalizing the facility.

What is the purpose of having that facility sit vacant, do you
know?

Mr. RAGSDALE. There is not a good purpose for having a facility
sit vacant.

The CHAIRMAN. Why is it sitting vacant?

Mr. RAGSDALE. It is sitting vacant because of two reasons. One
reason is that we have not been able to staff that facility with the
necessary personnel, because it is located in a remote location. The
current tribal council is proposing, originally the tribe wanted us
to operate the facility, us being the BIA, as a direct operation. They
have since decided that they want to contract out the facility and
that they want to provide the service directly and are in the proc-
ess of doing that.

In the meantime, while we have been going back and forth with
the tribe on the contracting issue, we have been trying to recruit,
but have not been able to staff the facility adequately. And there
are improvements that need to be made. Excuse me, I am thinking
about another facility. I am sorry, Senator. I don’t know that we
need to make improvements at Hualapai. The issue has been pri-
marily not being able to staff it.

The tribal government also thinks that they need more money
than we have allocated to run the facility. So that has been an
issue between the tribe and us.

The CHAIRMAN. You know, Mr. Ragsdale, I have been very crit-
ical of the BIA recently. It is, in my judgment, so bureaucratic, so
difficult to see accomplishments coming from the agency. And I
don’t understand why it is not an emergency situation, when you
have violent juvenile crime occurring, you have a new facility that
is sitting there empty a year after it was built. Why is that not an
emergency? You need to make things happen. I am so disappointed
with the Bureau of Indian Affairs for its failure to make things
happen, in so many different areas.

Mr. RAGSDALE. May I respond?

The CHAIRMAN. You may respond, yes, of course.

Mr. RAGSDALE. Senator, from your perspective, I understand
where you are coming from. The Bureau works with very limited
resources. There is a system that we have to abide by doing secu-
rity checks under the post—-9/11 requirements. We have been work-
ing very hard to try to streamline the bureaucracy so that we can
hire people. But even the personnel resources that we have avail-
able to us to focus on law enforcement issues is very limited. We
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are trying very hard, and the Secretary of Interior is right behind
that effort to try and make that better. That is what we are trying
to do.

The CHAIRMAN. This limited resources thing, I don’t hear any-
body coming to these tables from the BIA saying, look, we have a
crisis going on here, people are dying, there are people being raped,
victims of sexual assault. The fact is, Senator Thune talked a bit
about this at the start when we asked for some additional re-
sources to go into the Standing Rock Reservation. This is not a
third world country. This is part of our Country.

The dilemma here is we have this fractionated law enforcement
system that doesn’t work at all, in my judgment. But this notion
of not enough resources, I understand that, I believe that is the
case. I would like somebody to come to the table who runs the BIA,
and it doesn’t matter whether it is in the past Administration or
this Administration, that says, by God, we need more money to
save lives and to help people. Nobody ever does that, because the
requirement is to come to this table and support the Administra-
tion’s budget.

The last person that came to the table and said, I don’t agree,
we need more resources, got fired the next morning. The very next
morning. So I understand why they all

Mr. RAGSDALE. Well, Senator, I will tell you we need more re-
sources, and I am not afraid to say that. I have testified before this
Committee a number of times, and I have not tried to varnish over
the situation that we have with regard to public safety in Indian
Country. It is a national disgrace.

The CHAIRMAN. I hope you are all right tomorrow morning, then.

Mr. RAGSDALE. We will see.

The CHAIRMAN. But I appreciate that. And what kind of re-
sources are necessary? How much are we short here? I know what
we are short in health care, 40 percent of the health care needs are
unmet, so we have rationing going on.

But in law enforcement, it seems to me we are desperately short
of doing what we need to do. How much do we need here?

Mr. RAGSDALE. Senator, we did a gap analysis. Typically we find,
and there are variances, because there are some tribal law enforce-
ment departments that do very well and put their own money and
resources into it. But typically, we have about one-third to one-half
as many as you would find in the rest of America, as compared to
rural law enforcement in America, which is not really a real high
standard.

With respect to detention and corrections, in my view, what the
Administration and the Congress needs to do is to step back for a
moment and look at the status of detention and what we are trying
to provide throughout Indian Country. We have to do things dif-
ferently. Everybody cannot have a detention facility. We have to
strategically place detention facilities so that we can handle the
kind of population that we have in our facilities.

When 1 first got started in the Indian Bureau, which is a long
time ago, most of our detention facilities were like the hometown
jails, where somebody that was arrested for alcoholic behavior or
misbehavior associated with alcohol, they were checked into the
jail, they sobered up and then they came out. That is not the kind
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of offender that we hold in our jails today. We hold dangerous of-
fenders serving one year or more terms that have come from every
type of criminal activity from rape to homicide to serious assaults
and all those things. The people that we used to hold in our jails
we don’t hold, because we can’t hold them.

The CHAIRMAN. I have so many additional questions, but I don’t
want to dominate this. The Vice Chair I know has questions as
well. Senator Murkowski.

Senator MURKOWSKI. Thank you, Mr. Chairman. I know that
Senator Thune has to leave, so I will defer to him for a few ques-
tions and then if I may ask my round. Thank you.

Senator THUNE. Thank you, Mr. Chairman. I want to thank Sen-
ator Murkowski for giving me an opportunity to ask some ques-
tions.

I appreciate the testimony of the panel. It seems to me, at least,
that there ought to be a basic expectation of people who live on the
reservations, Indian and non-Indian, that public safety is going to
be there. I think that is something that most people in America
sort of accept as a basic premise, that that is something that their
Government ought to be able to provide. And because of the trust
and treaty responsibilities that the Federal Government has with
respect to our reservations, the lack of public safety seems to me
like a major failure. It is tragic, what we are seeing happening on
our reservations, and the data bears that out.

I think the thing I would like to get at, is the resource issue, and
I think Mr. Ragsdale has spoken to that. I offered an amendment
to the budget resolution this year, when it went through the Sen-
ate, to increase the funding for tribal justice by $200 million over
a five-year period or $40 million a year. Senators Dorgan and Mur-
kowski were supportive of that effort. But it seems to me that is
a big—I don’t dispute for a moment that that is an issue here. We
have to do something to address the resource issue. But we have
so many challenges and problems that we face on our reservations
today, none of which can be solved until we deal with the basic fun-
damental issue of public safety. I just don’t know how you can have
children learning, absent having a secure environment in which to
learn. You can’t create jobs, you can’t have economic development
if you don’t have public safety. You can’t get a company to create
jobs on a reservation if they are worried about vandalism or they
are worried about crime.

So many of these issues tie back to resources, it all starts there.
I think this is the foundation of a lot of the issues that we are fac-
ing on the reservations today. So I just say that as a basic overall
observation. I think that we have a responsibility, which perhaps
because of insufficient funding we haven’t met here. But I also
think that we just have to have a focus from the BIA on this issue.
That is not to say that to the detriment of other important work
that the BIA is doing.

But we have jails in our State of South Dakota. The Crow Creek
jail closed on the assumption that the Lower Brule jail was going
to open. It has not been adequately staffed. They are shipping peo-
ple to Cheyenne River. We have all these ongoing issues with the
wide geography that we have in South Dakota, 2.4 million acres,
as Chairman His Horse Is Thunder has testified on Standing Rock,
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and just inadequate law enforcement presence out there. It just
goes up and down the chain.

That is why I think this bill is so important, because there are
so many issues that need to be addressed, some of which are policy-
related, I think addressing the issue of tribal courts being able to
put people in jail for longer than a year at a time is important.
That seems to me to be, you have to know that if you are going
to get involved in crime on the reservation, there are going to be
consequences to that.

But I guess I say all that in a circuitous way of getting around
to a question. Mr. Ragsdale, I do want to ask you, because I think
this Operation Dakota Peacekeeper could be a model that could be
implemented other places around the Country, certainly on some of
the reservations in South Dakota. So I would like to have you
speak a little bit more specifically to that, perhaps Mr. Chairman,
you could add some insights on that, too. I know this is an issue
we have discussed on a number of different occasions.

Mr. Ragsdale, when you were in South Dakota in the last couple
of weeks and I had a conversation with you, you indicated that you
had seen first hand and actually detained and made some arrests
while you were out there. But this seems like a runaway problem,
and the only way we are going to address it is to really attack that
problem.

I think that Operation Dakota Peacekeeper is, to me at least, an
important first step. I am curious to get your reaction about how
that has worked, how it might be used as a model on other reserva-
tions, and what is necessary in terms of resources to do that. Sen-
ator Dorgan raised the issue about resources, too. What is it, what
do we need to do to bring some security to our reservations and
how can this Operation Dakota Peacekeeper be a part of that solu-
tion?

Mr. RAGSDALE. Thank you, Senator. When Mr. Artman first
brought up the idea about doing something at Standing Rock be-
cause of the problems and the issues and because of the concern
of both States’ delegations, I was kind of skeptical, because the
problem boils down to having the right number of public safety per-
sonnel to cover a very large reservation. I sat down with my staff,
we did some planning. We decided to employ our emergency service
function team, which is set out to do national incidents like re-
sponding to hurricanes and national incidents and such. We have
used that team to supplement the existing law enforcement oper-
ation that we have there.

In terms of numbers, we have uniformed police officers inte-
grated into the local police department, which about measures up
to the gap analysis that we need. We have about 12, 14 officers
there to operate 24/7 over huge geographic differences. We have
supplemented that with about 20 officers, which is still less than
the gap, but it appears to be really making a difference.

We have also sent in additional criminal investigators to assist
in the difficult crime cases. We have people that are meeting with
local officials on a daily basis. What we hope to do is, because we
are not going to be able to sustain it for much more than three
months, what we hope to do is to help the community find its way
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so that we can develop some community strategies, so that we can
do better with the limited resources we have.

It appears to be working. The community has accepted us. I was
surprised when I was out there on the streets talking to the grand-
mas and mamas and little kids, how grateful they were to have po-
lice officers on the streets. I guess the point is, if we can do that
at Standing Rock and make a huge difference and rally the commu-
nity, to do the community policing that we would like to do, but
if you are just reacting to incidents, you don’t have time to talk to
neighbors and set up neighborhood watches and work with the
church leaders and so forth.

So I am hopeful that if we can do that in three months at Stand-
ing Rock and make a difference, and as we start to withdraw that
the community will be in better shape, and we may be able to em-
ploy this tactic at other places. As someone has pointed out, we
chose Standing Rock because we had strong tribal support from the
chairman, from the delegation. It seems to be working real well.

But Standing Rock is not our worst reservation, by far. Standing
Rock has six times the national violent crime rate. We have res-
ervations that it is up to 32 times. We have reservations where po-
lice are just reacting, reacting, reacting to calls.

The CHAIRMAN. Senator Thune, President Garcia has an 11:25
departure for an airplane. So in the remaining minute before Presi-
dent Garcia has to leave, might we ask President Garcia, do you
wish to comment on some of the other statements you have heard
before you have to depart to catch an airplane?

Mr. GARCIA. Yes, Senator, thank you.

The CHAIRMAN. Thank you, Senator Thune.

Mr. GARrcia. I think that if you have statistics like this, this
model that we are just now talking about, you have the cost break-
down for a model, you have the effectiveness, because you have
monitored it very closely. So roughly, what might happen is that
there should be a suggestion that this is X amount of dollars that
it costs, and if you can implement that same model throughout In-
dian Country to some realistic level, that automatically gives you
a number that we ought to be requesting to take care of the crime
rates and break the cycle of crime, if you will.

But if that kind of data is not provided for you, like the question
you asked, Senator, on what is the need, and so I will answer that
question about what is the need. I think the funding level for BIA
in terms of law enforcement, it is probably less than 20 percent of
the needs in Indian Country, is the funding level that they receive.
So in order to break the cycle of crime, we need that amount of dol-
lars to move and to make some kind of impact.

If we don’t get that, then we are struggling. Because when does
the budget cycle start and who implements that budget request? It
comes from the President, goes through OMB, and so the only
thing that I see the Bureau and the Department asking for is real-
ly honing in and trying to hold to the budget request that the
President makes, and never mind the needs out there in Indian
Country. It is a big dilemma. So I think that is why it is so impor-
tant that the legislation needs to reflect that. I see that is where
we are headed.
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But major, major change needs to happen. We can go on and on
on criteria and performance and lack of funding and all of that. But
I think this sets the tone for where we need to go. So I hope that
is what we can do and I hope the funding comes with the legisla-
tion.

The CHAIRMAN. President Garcia, thank you. Section 101 of the
bill requires the BIA to submit an annual unmet needs report, so
we would know their assessment of the quantity of unmet needs
and the cost of it.

Thank you very much for being with us.

Senator Thune?

Senator THUNE. Thank you, Mr. Chairman.

I will let you continue, Senator Murkowski, with your questions.
But I would just like to, if I could, get maybe some perspective
from Chairman His Horse Is Thunder, too. And I appreciate the
fact that it takes a lot of leadership to make this model that is
being attempted to be implemented here in the Standing Rock
Sioux Tribe work, sometimes standing up against some forces that
would not like to see it work. So I appreciate the leadership you
have provided.

But maybe just your thoughts about that, too, how this par-
ticular project has worked. I know it is early in terms of implemen-
tation, but I think the concern that most people have is how do we
continue it after this three-month period, the so-called surge is
completed. I think again, I appreciate, a lot of things in this bill
have been based upon input that we have received at all aspects
of tribal justice. Hopefully the funding issue we can help address
in the budget process. I recognize the need to do that.

But we really need to get our arms around this. I don’t know how
we can continue to have huge populations of people living in fear.
That is not right and we have to do something about it.

I need to go before long, too, but Mr. Chairman, if you would care
to comment about your observations about how this Peacekeeper
operation is working, I would appreciate that.

Mr. His HORSE Is THUNDER. Mr. Chairman, Senator Thune, it
appears to be making a huge impact. As Mr. Ragsdale talked about
the gap in law enforcement officers and the need that was on our
reservation, that the gap analysis said we need somewhere around
36 law enforcement officers. Currently there are an additional 20
law enforcement officers on the reservation. We have 10 who were
there before, we have 2 unfilled slots, at least they are not there
yet.

So we have 30 police officers. It is close to what we need in terms
of filling that gap. The most law enforcement officers Standing
Rock ever had is in 1890. We had 45 law enforcement officers on
the reservation. As soon as they arrested and killed Sitting Bull,
then the number of law enforcement officers started to dwindle on
our reservation, to the point today we only have 10.

The Dakota Peacekeepers operation, it is a good operation. But
you hit it on the nose, Senator, and that is, what happens after
three months, when these 20 law enforcement officers then leave?
Do the criminals then come back out of the woodwork? That is a
concern.
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In terms of what Mr. Ragsdale talked about, that is engaging the
community, the churches, the district communities, myself as well,
too, in trying to bring the resolve back to the community in terms
of, they have an obligation to take care of some of the problem, it
is not just a police officer problem, it is a community problem. We
agree. It is a community problem, it is.

However, with lack of police officers there, I am afraid that in
many ways it will revert back to the same reservation it was be-
fore, that we do need additional dollars in order for the community
to stay engaged, to have some of the resources it is going to need
to supplement, if you will, the lack of law enforcement officers. If
we had community security forces, we wouldn’t need to be paying
nearly as much as regular law enforcement officers, but resources
to engage the community in terms of having foot patrols in the
communities, programs to engage the youth, the Boys and Girls
Clubs are starting to pop up on the reservation, but they are se-
verely under-funded. Opportunities for children to engage in other
activities other than criminal activities would be great. So taking
a look at resources for those types of programs, in the end it comes
down to resources.

Right now, it is a good influx of police officers. It does create one
additional problem for us, and that is our court systems. Our court
system is arraigning people now seven days a week and our jails
are full. We have not been given the additional resources we need
to man our courts to keep up with the number of criminals that
are arrested on the reservation.

It is a good surge, it is making a difference. I don’t think we are
going to have the resources to continue, with community support
for it, once the surge ends. As Mr. Ragsdale talks about, this peace-
keeping pilot was a pilot program to test their abilities to respond
to emergencies, such as hurricanes and floods, et cetera. Hurri-
canes and floods go away. The regular police force that was in
those communities where they had hurricanes and floods, et cetera,
don’t have as big of a task once those natural disasters are taken
care of. This is not a natural disaster here, we need a long-term
solution.

The CHAIRMAN. Senator Murkowski.

Senator MURKOWSKI. Thank you, Mr. Chairman. Thank you all
for your testimony.

We all appreciate that funding is the crux of so much of the prob-
lem. If you don’t have adequate funding, it is very difficult to insti-
tute any of the initiatives. But Chairman His Horse Is Thunder, I
appreciate the recognition, as you spoke in your opening comments,
for instance, when you talk about the level of consistency with law
enforcement, having the available number of law enforcement, it is
ﬂot just the numbers. It is the quality of the training that they

ave.

But we have to appreciate that it is not just a situation where
you are able to hire a certain number of qualified individuals, train
a certain number. You then have the issues that we face, certainly
on your reservation, but we face it up in the State of Alaska, we
are trying to get law enforcement individuals out into very remote
areas, areas where the environment is not hospitable, you are not
on the road system, you are not connected, you have lots of dif-
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ferent things going against you. You don’t have support for those
that are providing the law enforcement there. And then you don’t
have basic services. And housing is the most basic. If you can’t pro-
vide for a place in a rural area, you have a trained individual who
is willing to come out, willing to make that commitment. ut if your
family is miserable out there because you are crammed into very
inhospitable spaces, I appreciate your reminding us that it is not
just about getting a certain number of individuals to sign onto a
program. There s a whole host of other factors that allow for suc-
cess in making sure that we have the quality individual, and those
folks that are able to do their jobs.

I don’t know what the answer is. I know in Alaska, as we were
looking at our teacher shortage issue, we had to make a commit-
ment to build housing for our teachers in certain villages. We have
to have housing that is provided by the villages to those who are
willing, the village safety officers, that are willing to come in. Oth-
erwise, there is no way that we can keep them.

So as we look to the law enforcement issues, I think we need to
recognize that it is bigger than just the prison facilities, the deten-
tion facilities and the numbers. We have to have the other aspects
of a quality life there as well.

I wanted to ask you, Ms. Shappert, because you have indicated
that the Department opposes placing the Indian defendants in the
Bureau of Prisons facilities. Yet the reason this is in the draft is
because nearly all the tribes have no detention facilities, or very
limited space available. If we can’t support using the Bureau of
Prisons facilities, what is the alternative? Where do you go? What
do you do?

Ms. SHAPPERT. I think I have to reiterate the same issues of re-
source that we have heard from the other members of the Com-
mittee. But let me try to explain some of the concerns we have
about BOP in particular.

As I think you are probably aware, Senator, the Bureau of Pris-
ons right now is 37 percent over capacity. Most but certainly not
all the prisoners in the detention facilities in Indian Country right
now are one year offenders. Many of them have much less serious
criminal records than the people in the Bureau of Prisons.

If we put them into the Bureau of Prisons, a couple of things.
First of all, on a one year sentence, they may never make it into
BOP. They would be housed in a detention facility or a State or
local jail that is contracted with BOP, because their sentences are
so short they wouldn’t actually get to BOP. So they may not actu-
ally have the advantages of the BOP resources.

The other concern that we have heard raised by some of the
tribes is that if they are placed in Bureau of Prison Federal deten-
tion facilities, any infractions or violations of the law implicate
Federal law and they are subject to punishment under Federal law.

The third thing I would ask you to do, and we will be glad to
provide it, is look at a map of where the BOP facilities are in the
United States and juxtapose it with Indian Country. There are not
many BOP facilities in Indian Country. So as a practical matter,
somebody who was convicted in the Great Plains, if they were to
go into BOP, might be housed in Florida, might be housed in Penn-
sylvania. And in respecting the sensitivity of ethnicity and tribal
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relationships and family communities and the need to maintain
those ties in Indian Country, we are going to lose that if individ-
uals are housed 1,000 miles from where they are otherwise.

Senator MURKOWSKI. And we appreciate that. We are faced with
the same situation in Alaska, where we send many of our pris-
oners, many of whom are Alaska Natives, they go down to Arizona.
It is not the ideal situation. But it does seem to me that this is an
area that we have to be thinking creatively here.

Mr. Ragsdale, you had mentioned in your comments constitu-
tional concerns that you have, not you necessarily, but that the De-
partment may have with increasing the tribal court sentencing au-
thority as well as placing the Indian defendants in the Bureau of
Prisons. Can you elaborate a little bit more on what you believe
those constitutional concerns to be?

Mr. RAGSDALE. Yes, ma’am. Typically, as you know, the Federal
law sets the maximum amount of punishment to $5,000 and one
year in jail, which in this Country is considered a misdemeanor,
even though it may be a felony type crime that someone has com-
mitted that the tribe has adjudicated. All tribes do not provide de-
fense attorneys. I know the Navajo Nation does, the Cherokee Na-
tion does, I don’t know about the Eastern Band. But there is not
a requirement. So that is one issue that would probably have to be
addressed.

The other issue would be, there are, and this is a sovereignty
issue, is there is a lack of separation of powers between, in many
of our tribal government institutions, which is not necessarily bad.
But it would raise those kinds of concerns and for both the tribe
and the United States of America, in my opinion, to ensure, there
would have to be, in my opinion, some reform or consistency overall
within the tribal court system.

Senator MURKOWSKI. I have more specific questions about cer-
tain provisions in the draft bill that I will direct to individuals by
way of written questions. But I wanted to ask you, Mr. Lamar, be-
cause of your experience with the BIA and in law enforcement, in
Section 104 of the draft legislation, where an office of Indian Coun-
try crime within the DOJ Criminal Division is created, this has
been objected to by the Department of Justice because they believe
that it may pull Indian Country experts from the field.

What do you think about this as a concern? And kind of give me
your comments on how you think this new office that we are pro-
posing would assist in prioritizing or coordinating activities be-
tween DOJ and how they relate to law enforcement in Indian
Country?

Mr. LAMAR. I think, number one, such an office would probably
be able to pull up the statistics rather quickly with regard to the
declination rates in Indian Country. I know when I was at the FBI,
we had a fairly sophisticated records management system back
then, in the mid-1990s. In the mid-1990s, there was a question
from the FBI agents with regard to the number of declinations.
They felt like those declinations were inappropriately high. So it is
a push of a couple of buttons on a computer that says how many
cases were presented to the United States Attorneys, how many
were closed on declination. So those numbers are actually readily
available, and I am surprised——
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Senator MURKOWSKI. You just need to ask the right division, is
that what you are suggesting?

Mr. LAMAR. I think the numbers are readily available, and it is
a matter of saying, let’s find out what this really is and let’s give
an inkling to this Committee, is it really an issue and how large
is the issue.

The CHAIRMAN. Might I just ask, if you would yield on this.

Senator MURKOWSKI. Yes, please.

The CHAIRMAN. The Justice Department presentation to us yes-
terday, dated June 17th, says “We do not have statistics that we
believe accurately reflect the declinations in Indian Country.” Do
you say that is not accurate?

Mr. LAMAR. Well, I wouldn’t say that that is not accurate, be-
cause that would leave out the Bureau of Indian Affairs declina-
tions, and would only account for the FBI declinations. But I think
it would give an inkling, because the FBI is a primary investigative
agency in Indian Country with regard to those crimes. So I think
that would give an idea, is it really the problem that we think it
is. I believe that it is. I believe that those numbers are going to
be extremely high.

So I think that division would be able to then concentrate the
right priority on Indian Country. The Department of Justice has
previously come in this very room and testified that there is no fur-
ther need for funding for detention facilities. When I was at the De-
partment of Interior, we were begging for additional dollars to con-
tinue to build facilities. Though we had a hard time, as does Mr.
Ragsdale, with funding and staffing those facilities, we continued
to ask for money to build facilities because the need was there. Yet
the Department of Justice testified that the need was not there and
that the current facilities were only 79 percent filled.

Clearly, we need more facilities in Indian Country. I think that
the Department of Justice, given Indian Country the right priority,
will be able to answer those questions, will be able to respond
stronger in Indian Country to the crimes that are presented. Clear-
ly, their resources as well are tapped. But if you have 25 percent
of your violent crime that is associated with Indian Country, are
25 percent of the resources at the Department of Justice dedicated
to that?

When I left the Department of Interior, the Department of Inte-
rior is one of the largest Federal law enforcement, represented one
of the largest Federal law enforcement contingencies in the United
States. So I would say that here you have the Bureau of Indian Af-
fairs occupying about three or four offices at the end of a wing, and
an entire building that, a Department that represents a law en-
forcement agency of that size from the Park Service of BLM, Rec-
lamation and so on. Why aren’t some of those folks moved over and
detailed to Bureau of Indian Affairs to help them solve some of
these tremendous problems?

Senator MURKOWSKI. I appreciate your response, sir. I think it
is helpful. I recognize that oftentimes around here, it is not only
asking the right question, but making sure that it is exactly the
right person that you are asking that question to. It is somewhat
frustrating that the Chairman has received a letter saying, we
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can’t give you the information that some of you believe is available,
perhaps just not as fully as they would want.

I would like to point out, and President Garcia mentioned this,
that in his opinion, this draft legislation wasn’t, I don’t think he
used the term wasn’t complete, but that one of the areas where
there was an absence was as it related to Alaska Natives. We rec-
ognize that many of the issues as they relate to law enforcement
and jurisdiction are different in Alaska than they are in the lower
48, and that has been one of the reasons why we have been a little
more reserved as this legislation, or this draft legislation has gone
forward. Our State Attorney General has expressed some concerns
with the way the legislation is drafted at this point and just how
Alaska fits in. So it is something that I want to work with you, Mr.
Chairman, as we advance this.

But listening to the testimony this morning, the concerns that
are raised, I heard good comments about the general direction.
There were some good suggestions in terms of those areas where
we perhaps have not yet addressed. So I think this is the start of
a very meaningful dialogue on an issue that is of great importance
across the Country. I look forward to working with you and other
members that are currently co-sponsoring this, to see if we can’t
make a difference. Knowing that we thought we did something
good back in 1990, and then 18 years later, we realize we are no
further along than many of us thought. So I would like to know
that we can advance this. I look forward to working with you.

The CHAIRMAN. Senator Murkowski, thank you very much. I look
forward to working with you as well.

Mr. Ragsdale, thank you for being here and for being candid with
us. I am candid with you about my frustrations with the BIA. I
hope, I mean, I think we need the BIA to work and work well,
work aggressively, work smart on a wide range of issues.

I happen to think we are under-funded on a wide range of things,
including health care, housing, education and law enforcement. We
are going to work to try to address all of those issues.

Today’s hearing was about law enforcement. I think the informa-
tion given us by a number of witnesses describes the urgency here.
Ms. Stoner, thank you for your background and the years you have
spent in these areas. I notice you indicated you were at Spirit
Lake, you were a tribal judge, I believe, at Spirit Lake for eight or
nine years?

Ms. STONER. Tribal prosecutor, yes.

The CHAIRMAN. At the Spirit Lake Nation. And you are now in
academics, but you are contributing as well to the same area, and
we appreciate that.

Mr. Lamar, thank you for your candid observations and helpful
observations. Ms. Shappert, thank you for traveling here to give us
the perspective of the U.S. Attorneys. Chairman His Horse Is
Thunder, as always, thanks for your leadership day to day on one
of our Country’s important Indian reservations.

The hearing record will remain open for two weeks for additional
submissions to the record. We likely will be submitting additional
questions to witnesses and ask that you would respond.

This hearing is adjourned.

[Whereupon, at 11:50 a.m., the Committee was adjourned.]





